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BANK LIABLE PAYING CHECK FORGED INDORSE- 
MENT 


bank which pays check, drawn one its depositors, which 
the payee’s indorsement forged, cannot charge the amount the check 
against the depositor’s account. such the bank must, 
general rule, stand itself. 

And the fact that the forger pays part the proceeds the person 
for whom the check was intended does not lessen the bank’s liability 
this regard. This was decided the Supreme Court New York 
the recent case Mark Spiegel Realty Corporation Gotham National 
Bank New York, 201 Supp. 599. 

The facts disclosed that the plaintiff corporation drew three checks 
upon its account the defendant bank, payable the attorneys the 
plaintiff’s landlord. The checks ,were intended delivered the 
attorneys payment the rent the premises occupied the corpora- 
tion. 

The vice-president forged the payee’s indorsement the 
checks and deposited them his own bank, which they were collected 
from the defendant bank. 

action the corporation against the defendant drawee bank, 
was held that the latter was liable for the amount the checks. The 
plaintiff was deemed not negligent failing 
discover the fraudulent act its vice-president and notify the bank 
promptly. 

appeared that the vice-president paid the attorneys the land- 
lord part the amount due for rent. was held that this fact 
constituted defense the defendant bank. 

The following paragraphs are quoted from the court’s opinion: 

not urged that plaintiff had any actual knowledge the 
potential actual dishonesty its vice-president, nor questioned 
that the vice-president was active charge all the business plain- 
tiff, and that capacity received the notices question and actually 
suppressed the same part his scheme wrongdoing. the 
other hand, shown that plaintiff had audits its account 
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made, but that these did not disclose the facts which gave rise the 
present action. The duty depositor examine checks drawn 
him upon his own bank upon their return with statement account 
from the latter has been the subject repeated adjudications the 
courts, and the responsibility the depositor that regard, far 
forgery his signature raising the amount other alteration 
the check concerned, has apparently been increased the course 
adjudication from Weisser’s Adm’rs Denison, 68, 
Am. 731; Frank Chemical Nat. Bank New York, 
209, Am. Rep. 501, which Judge Andrews speaks the 
‘alleged duty,’ through Critten Chemical Nat. Bank, 171 
219, 969, 529, and the comparatively very recent 
ease Morgan United States Mortgage Trust Co., 208 
218, 101 871, 1915D, 741, Ann. Cas. 1914D, 

the latter cases, however, also Leather Manufacturers’ Nat. 
Bank Morgan, 117 96, Sup. Ct. 657, Ed. 811, while the 
depositor held stricter accountability that his re- 
sponsibility for failure the wrongdoing not absolute. 
But the precise limitations the rule need not discussed, because 
the doctrine wholly unrelated the kind here presented, 
where not the maker’s name, but the payee’s, was forged. one the 
leading New York cases (Shipman Bank the State New York, 
St. Rep. 821) the court expressly recognized that the maker check 
ordinarily charged with any responsibility for knowledge 
the signature the payee. That rule also clearly recognized and 
the subject fully discussed the very recent case Prudential Ins. 
Co. America National Bank Commerce New York, 227 
understand defendant even claim that there was any negligence 
this respect the part the plaintiff. 

position, understand it, that plaintiff had ex- 
ercised more careful supervision over its affairs persons other 
than its vice-president would have discovered the latter’s wrongdoing. 
But know reason, nor any suggested, why plaintiff should 
not have trusted the vice-president nor claimed that 
officer employee. mind this complete answer the 
vague charges negligence. But, assuming that some concrete element 
negligence was set forth, would wholly unrelated the act 
the defendant accepting and paying check upon which the name 
the payee had been forged. Indeed, were negligence wholly unrelated 
the actual transaction suit any duty the public (to quote 
the language Cardozo, J., People’s Trust Co. Smith, supra) 


= 
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form the basis either defense cause action would seem quite 
plausible the instant case that plaintiff would have, suggests, 
action for its entire losses against the defendant the Bank America 
for its apparent negligence honoring indorsements which their 
face appear different, although pretended signed the same 
person, and accepting deposit from depositor way check 
indorsed solely the payee, party other than the depositor himself. 
suggestion not made serious claim, but solely illustrate 
the remoteness the alleged negligence from the transaction issue 
and the danger involved predicating cause action upon tenuous 
relation between cause and effect. The insufficiency defense the 
mere allegation that the defaulter made part payment some the 
rent due pointed out the Shipman Case, supra, language which 
applies almost verbatim the present 


BANK LIABLE PAYING DEPOSIT PERSON NOT 
ENTITLED 


deposit should paid the depositor, upon the depositor’s 
order. the bank pays the deposit upon the order some other person, 
pays its own responsibility. This holds true even though the 
depositor married women and the payment made her husband. 
The case Ford Ames, 195 Rep. 742, recently decided the 
Supreme Court Iowa, point. 

The plaintiff, married woman, received certain real property from 
her husband way gift. She sold the property and deposited the 
proceeds account standing her name the defendant bank. 

Upon the request the husband, the bank paid money him out 
the plaintiff’s deposit three different The plaintiff did not 
learn these payments until the total sum $1,703.19 had been paid 
this manner. Upon learning the facts she brought this action 
against the bank recover the amount which had paid her husband, 
and was held that the bank was liable. 

The facts are set out more detail the following paragraphs quoted 
from the court’s opinion: 

little, any, dispute the facts. appears that and 
prior May, 1914, plaintiff and Ford were husband and wife 
and lived Ames, Iowa. property was purchased and used 
homestead until May, 1918, when plaintiff moved Marshalltown. The 
title was the husband, and this was known defendant. There were 
mortgages the property. March 1918, the husband left Ames and 
went West Virginia engineer the employ the Government, 
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contractor, but not any branch the military service. When 
left, there was talk separation, but appeared later that there had 
been some trouble between them. During his absence seems have 
determined not return his wife. any rate never did so, and 
two three years later she procured from him the ground 
desertion. 

Ford left Ames, gave her the property and all its rents 
and profits, and they agreed that she should sell the property, pay off 
and that she should have her own property, the 
proceeds the sale. She made contract sell the property, and was 
sold and deed made. The purchase price was paid, mortgages paid off, 
and the balance deposited her account, and her name, defendant 
bank. 

this plaintiff had kept separate account with defendant, 
but Ford never did any part his banking business with defendant, and 
never drew any checks made any deposit defendant bank. 
May 1919 plaintiff had balance deposit, $138.60. May 28, 
1919, she personally deposited $1,025, part the proceeds the sale 
homestead, and August 11, 1919, the president another bank who 
was concerned the sale and settlement, plaintiff’s direction, deposited 
the balance the proceeds her account defendant bank, $1,239.70. 
part the business the sale was made done defendant, 
its bank. Plaintiff had directed and made all the deposits; none had 
been made her husband; and one had ever checked from her 
account. The cashier says knew from hearsay that these funds were 
from the sale the homestead. says that had knowledge 
how the ownership was adjusted. There was statement plaintiff 
which the bank was deceived misled. Nothing was said her 
the time the deposits the source the fund, nor did she ever 
make any statement inconsistent with her ownership. August 
1919, response letter from Ford, defendant wired him part 
the money deposit her name. Another draft was sent him 
August and another draft August 23. was paid all out her 
funds $1,703.19. gave checks for any these payments. Plaintiff 
had notice knowledge such payments until later she drew some 
checks, payment which was refused. Coming Ames, she was there, 
for the first time, informed the bank that the money had been paid 
her husband. 

thought appellant that the legal title the homestead 
being Ford, plaintiff was but his agent the sale, and therefore the 
fund was trust and the husband principal was entitled the funds 
deposited the agent’s name, and defendant had the right make pay- 
ment the real owner the funds. The trouble with this contention 
that under the evidence this case plaintiff was the owner the 
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funds deposited. The agreement the sale the homestead had 
been executed, the money paid her and deposited her. was then 
her money. could hardly said fairness that the bank and Ford 
could, themselves, the absence plaintiff, and without her 
knowledge and consent, adjudicate her rights and determine that Ford 
was the owner the funds.’’ 

holding that the bank was liable the court pointed out that the 
rule this kind where third party claims entitled 
funds standing depositor’s name, that the bank makes payment 
the third party its peril. Where adverse claim this kind made, 
the bank may retain sum sufficient meet the claim, satisfied 
that the claim made good faith. The bank entitled take this 
course for its own protection. But, where does take this course, 
must use diligence giving notice thereof the depositor. 


FAILURE BANK FORWARD DRAFT AND BILL 
LADING ACCORDANCE WITH AGREEMENT 


recent New York decision, Fitelson State Bank Churchville, 
201 Supp. 737, bank was held liable for the damages which 
resulted from its failure forward draft, with bill lading attached, 
the bank which had agreed forward the papers. 

The plaintiff, Fitelson, shipped carload apples the purchasers 
Brooklyn. delivered the defendant bank draft the pur- 
chasers, which was attached bill lading covering the shipment. 
his complaint, plaintiff alleged that the defendant bank agreed 
the papers through the Brooklyn Trust Company and deliver 
the bill lading the purchasers upon payment the draft. Because 
the delay, which resulted from the failure send the draft the 
Brooklyn Trust Company, where the consignee expected pay and 
get the bill lading, the apples spoiled before the consignees got 
possession them. 

The court referred the facts and the testimony the following 

apples covered the bill lading appears have 
been shipped the 19th April, 1921. The draft was dated April 20, 
1921, and was indorsed that date defendant, and mailed the 
Traders’ National Bank Rochester. The car arrived destination 
April 23rd. The consignees received notice that effect the same day. 
The Traders’ National Bank forwarded the draft and bill lading the 
Irving National Bank New York, which received April 22nd. 
The consignees made inquiries the Brooklyn Trust Company for the 
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draft and bill lading the 23rd. Not finding it, they wired plaintiff. 
who once notified defendant, and then himself went New York that 
night. The following morning, the 24th, plaintiff went the Brooklyn 
Trust Company with the consignee and made inquiry. Plaintiff offered 
show what took place that time, but was prevented defendant’s 
objections. However, there testimony from which the jury could find 
that the draft was not the Brooklyn Trust Company. 

one the consignees, testifies that did not find the 
bank. Plaintiff testifies that inquired for it, did not get it, and came 
back Churchville and told defendant’s president that had looked 
for the draft, but was not there. Several days later plaintiff returned 
New York, and company with the consignee went the Irving Na- 
tional Bank New York, and there found the draft and bill lading. 
The indorsements the draft indicate that had been the hands 
the Globe Exchange Bank Brooklyn, but there nothing indicate 
that was ever the hands the Brooklyn Trust Company. The 
evidence further shows that never was presented the drawee. 
April 29th the bill lading was detached from the draft and surrendered 
the Irving National Bank the plaintiff, who, with the consignee, got 
the car, and found that the apples had rotted. The draft was ultimately 
returned the defendant, and delivered plaintiff.’’ 


judgment favor the plaintiff for $339.70 was affirmed. 


BANK HELD NOT PREFERRED CREDITOR INSOLVENT 
BANK 

recently decided the Supreme Court Iowa, the ques- 

tion discussed was whether the deposit sum money bank, 

accompanied oral direction the cashier send part the 

amount deposited another bank payment indebtedness the 


.depositor constituted the latter bank preferred creditor the bank 


which the deposit was made the event its insolvency. The case 
Murray North Liberty Savings Bank, 195 Rep. 356. The facts 
were the following: 

March 26, 1921, Young deposited $14,500 the North 
Liberty Savings Bank North Liberty, Iowa. the same time 
directed the cashier send $10,000 the amount deposited the Lone 
Tree Savings Bank payment his past due note held that bank. 
The cashier, who failed send the money directed, later date 
issued Young deposit the amount $10,000 due 
six months and directed him take the Lone Tree Savings Bank. 
The latter bank, however, refused receive the certificate payment 
the note. 
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Young held the certificate until the North Liberty Savings Bank was 
closed August 26, 1921. then indorsed payable the North 
Liberty Savings Bank and the Lone Tree Savings Bank and noted thereon 
that its proceeds should applied his note for $10,000, guaranteed 
the North Liberty Savings Bank and carried their books re- 
The Lone Tree Bank then brought action against the 
receiver the insolvent bank have established its favor preferred 
claim for $10,000 the theory constructive trust. 

The court denied the right the plaintiff bank preference. 
held that title the $10,000 remained Young throughout his dealings 
with the insolvent bank and the relation between the bank and Young 
was that creditor and debtor only. Consequently there was trust 
fund which could traced into the assets the bank the hands the 
receiver. The court said part: 

insolvent bank was not the agent the appellant bank for 
the collection the note, and the latter did not know that the maker 
the note had given instructions the bank which the deposit had 
been made. Clearly, the appellant bank never had any enforceable 
interest the moneys deposited. Young was merely creditor the 
receiving bank all times, and this was recognized him when 
certificate deposit payable his order after became 
acquainted with the fact that the appellee bank had failed carry out 
his and direction.’’ 


RIGHTS BONA FIDE HOLDER TRADE ACCEPTANCES 
NOT DEFEATED FRAUD PAYEE 


Fraud the part the payee trade acceptance will not defeat 
the rights one who purchases for value, before maturity, and with- 
out notice the fraud. recent decision that effect Federal 
Discount Corporation Alexander Hardware Co., Supreme Court 
Mississippi, So. Rep. 579. 

appeared that certain bills drawn the Alexander Hardware 
Company the Chopin Company St. Louis were duly accepted 
the drawee and then assigned due course for value and before 
maturity the Federal Discount Corporation. 

action the latter, owner and innocent holder the trade 
acceptances, recover the amount due thereon the hardware company 
defended the ground that the Chopin Company had breached the con- 
tract, connection with which the bills were drawn and accepted, and 
had obtained the execution the contract means fraudulent 
representations. 
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judgment for the defendant was reversed upon appeal. The court 
held that the trial court had erred submitting the the jury 
view the fact that the testimony offered the plaintiff proved 
conclusively that was innocent holder due course the trade 
acceptances, having knowledge any fraud breach contract 
the part the Chopin Company, and the evidence offered the defend- 
ant was not sufficient raise reasonable inference that the plaintiff 
was not innocent holder due course. Under these circumstances 
was immaterial whether the Chopin Company complied with its contract 
with the defendant. 


HOLDER NOTE BEARING INDORSEMENT FORM 


GUARANTY HELD HOLDER DUE COURSE 


decision the Supreme Court Kansas, Rawlins County State 
Bank Rummel, 220 Pac. Rep. 255, one the questions decided the 
was whether indorsement note guaranteeing payment 
thereof entitled the purchaser the note the rights holder 
due course. 

The note question was given the Kansas Auto Sales Company 
Matt Rummel and later transferred the Rawlins County State 
Bank. action the note Rummel defended the ground that 
the note was obtained from him fraud and that the bank was not 
holder due course. 

The evidence presented proved the satisfaction the jury that the 
bank had knowledge the fraud inducing the execution the note 
the time when purchased the note. 

Rummel contended, however, that the indorsement the note was 
not such give the plaintiff the rights innocent holder. The 
indorsement was follows: 


value received hereby guarantee the payment the within 
note and any renewal same, and hereby waive protest, demand and 
notice non-payment thereof. 

Auto Sales Co., 


The defendant argued that the indorsement was not mere indorse- 
ment with guaranty payment, but guaranty the payment the 
indebtedness evidenced the note, and guaranty payment notes 
that might the future executed renewal the note given. 

The court held that the indorsement, though the form 
guaranty, was sufficient transfer title the instrument and constitute 
the bank holder due course. 


Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator and Trustee 
Under Will 


JOHN EDSON BRADY 


INVESTMENTS (Continued) 
90. Changing Investments. 
§91. Consent Beneficiary. 
§92. Liability Trustee. 


§90. Changing Investments. appears the general rule that 
when the instrument creating trust does not authorize the trustee 
change investments may, makes such change, subjected 
liability for any loss resulting therefrom. 

When, however, the are such that the retention 
investment likely cause diminution the trust funds, the trustee 
has the right and indeed his duty make change. will 
protected can show that had reasonable ground believe that 
change was necessary and advisable, and that acted with good faith 
and prudence disposing the original investment and making 
new one. 

case which the court held that the cireumstances were such 
take the case out the general rule that trustee cannot call money 
invested good security where risk apparent Naglee’s Estate, 
Phila. 28. 

Here appeared that the trustees John Naglee held two ground 
rents belonging the trust estate. The owners the land out which 
the rents issued applied the trustees for extinguishment the 
rents upon the payment principal and interest and tendered the 
amount thereof. The trustees accepted payment and extinguished the 
rents. With the money paid them the trustees purchased securities 
the United States Government. 

action surcharge the trustees with the amount invested 
was held that they were not liable for the reason that they were 
justified payment from the owners the land owing 
the fact that refusal accept such payment might have resulted 
tedious and expensive litigation. The investment government se- 
curities was approved the court since the trustees had acted honestly 
and prudently making the investment and since investment such 
securities was authorized the laws Pennsylvania. 
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North Carolina case which the action administrator 
changing investment doubtful value was approved Washington 

this the facts were follows: The administrator 
estate received asset thereof the note man whose credit was 
generally good, but who was known engaged speculations. The 
administrator, after seeking persons whose opinions were 
entitled respect decided change the investment. therefore, 
invested the money previously invested the note stock railroad 
which was well established and which had paid, and continued pay 
seven per cent. dividends for several years. Thereafter, the maker 
the note failed. 

Upon application the administrator for the auditing and selling 
the estate his hands the change made him was approved the 
court the following 

trustee changes investment, without having applied 
equity for order that effect, takes upon himself the 
onus proving entire bona fides, and that under the circumstances 
there was reasonable ground believe that the fund would benefited. 
The proofs sustain the plaintiff both particulars.’’ 

ease decided the District Columbia was held that 
trustee may liable for loss resulting from his failure dispose 
securities when their depreciation indicates that change advisable 
even though the trustee not authorized change investments the 
instrument creating the trust. The case Johns Herbert, App. 
485. 

appeared that the will creating trust gave the trustee power 
change investments. Certain bonds came into his hands trustee 
which were worth 117 cents the dollar their face value. in- 
terest was ever paid the bonds. Although the bonds continued 
down the trustee did not dispose them, and finally they became value- 
less. The court held that the mere fact that the trustee was not au- 
thorized change the investment would not itself relieve him from 
liability for the loss. The court said: 

fact that the testator contemplated the continuance the 
investment had made originally, and that did not vest the 
trustee with the power change discretion, will not itself, how- 
ever, relieve him from liability the fund were lost his negligence. 
was his duty watch the investment with reasonable care and dili- 
gence, and apply the court, promptly for leave change when- 
ever his judgment, prudent business man, should have prompted 


§91. Consent Beneficiary. Occasionally, trustee has escaped 
liability for loss resulting from improper investment the ground 
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that such investment was made the request the beneficiary that 
the beneficiary acquiesced consented the investment. must 
appear, however, that the beneficiary was competent act for himself 
the matter, and that his consent was given with full knowledge 
the circumstances. 

Michigan decision, was held that the were such 
show that investment was made with the beneficiary’s consent. 

The case holding Shailer Estate, 172 Mich. 600, 
205, where appeared that the will creating trust empowered the 
trustee sell exchange all any portion the trust property and 
reinvest such manner would the judgment the 
for the interest the beneficiary. The trustee was persuaded 
the beneficiary use part the estate purchase store and busi- 
ness. The beneficiary and her husband ran the business until was 
closed out loss. The beneficiary who was minor the time the 
investment was made, upon becoming age made attempt disaffirm 
repudiate the trustee’s act. Instead doing, she continued 
possession and control the business. 

was held that the trustee, with whom the beneficiary had resided 
during her minority and who had contributed during that time the 
beneficiary’s support, had made the investment question with the 
consent the beneficiary. The investment was, therefore, proper one, 
and consequently the court held that the trustee’s account must 
with the amount thereof. 

another Michigan case, Mann Day, 165 Rep. 643, the 
following facts appeared: 

The trustee furnished money belonging the trust estate mining 
company which the trust estate owned large interest. This was done 
with the consent the beneficiaries. Thereafter, the beneficiaries sought 
charge the trustee’s account with the amount furnished the mining 
company. holding the trustee free from liability, the court 

are not called upon determine the accountability trustee 
who, acting his own motion, has invested trust funds mining stock, 
loaned them mining company. Here the trust fund had among 
its assets indebtedness large amount from mining company 
which the cestuis que trustent (beneficiaries) had large interest. After 
full consideration all was agreed furnish the mining company 
with further sum money from the trust fund, with the hope re- 
the money already invested, and which was hopelessly lost, 
unless something was done with the mine. All the beneficiaries having 
consented advance this expenditure, and fraud being claimed 
procuring such consent, these beneficiaries cannot now insist upon 
which loses sight and disregards the fact that all this 
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expenditure was with the acquiescence and consent the parties now 
seeking charge the trustee.’’ 

Where the will and judgment beneficiary are dominated 
the trustee that the former unhesitatingly follows the advice the 
latter all business transactions, the fact that the beneficiary consents 
and approves certain investments made the trustee will not estop 
the beneficiary from later insisting that the trustee account for the 
money improperly invested. situation this nature was involved 
the case Wieters Hart, Eq. 507, Atl. Rep. 241. 
following quotation taken from the opinion the court that 
ease: ‘‘The claim made that the conduct the defendant (trustee) met 
the approval and consent the complainant (beneficiary) and that she 
estopped from now dissenting, does not appeal conscience 
reason. She was subject the dominating will the defendant that 
was only necessary for him advise and suggest order obtain 
her consent. This knew, and not equitable now allow him 
escape the result his misfeasance because she was too weak, relied 
upon his professed superior knowledge too strongly resist his 

This decision referred length the February, 1923, issue 
the Banking Law Journal page 81. 


§92. Liability Trustee. trustee must all times, even when 
investing securities approved law, act with reasonable prudence. 
eare and diligence dealing with trust funds. fails act that 
way liable for any loss depreciation the trust estate, and not 
even the fact that acted with the utmost good faith will protect him. 

within the limits prescribed law, and even where trustee 
vested with discretion must not beyond his discretionary powers. 
does, the fact that acted good faith and with and 
diligence will not protect him. 

Jordan Jordan, 111 Me. 124, Rep. 573, trustee was 
held liable for his failure follow direction the will creating the 
trust invest ‘‘safe and productive 

The will this case directed the executor convert the estate 
the testatrix into money, and after payment debts, funeral charges 
and expenses administration pay over the residue the trustee. 
The executor transferred the latter farm valued $5,500. The 
trustee retained title the farm for several years, during which 
leased rental which was not sufficiently large pay the taxes and 
other necessary charges against the farm. 

Upon the death Harry Jordan, the beneficiary the trust 
fund, his executrix brought action against the trustee, charging, 
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among other things, that his retention the farm had deprived the 
beneficiary during his lifetime the income $5,500. 

holding the trustee liable for retaining the investment question 
the court said: 

the trustee was entitled, and was his duty receive from the 
executor the balance the estate money, instead which took 
the title the unproductive farm, must regard the farm in- 
vestment made him with the funds the estate. And not being 
investment the kind property was directed the will 
invest the funds in, viz., ‘safe and productive property,’ that would en- 
able him pay income for the support Harry Jordan, 
produced income, and was burden the other trust funds, the 
trustee should charged for the improper investment reasonable in- 
for the amount the trust funds invested said farm from the 
time took the title the death Harry Jordan. This charge 
should not deducted from the principal the trust funds his 
hands, but charge against him personally for the improper manage- 
ment the trust 

Maryland trustee was held liable for loss resulting from 
the investment trust funds promissory note. The case holding 
Hunt Gontrum, Md. 64, Atl. Rep. 620. 

Here appeared that testatrix who died 1875 bequeathed 
Robert Hunt one thousand dollars trust for her nephew. Instead 
demanding the payment this sum money, Hunt accepted from 
the executor certain promissory notes held him, among which was 
one Thomas Perry for $451.92. The note was dated June 25, 1878. 
Interest the note was regularly paid Perry the trustee 
1885, but after that date interest was paid. The trustee never took 
any steps enforce the collection the note. 

Perry died insolvent 1888. Hunt died the following year. 
action was then brought against Hunt’s executor the trustee ap- 
pointed his place recover the loss sustained the trust estate 
the Perry note. The court held that Hunt’s estate was liable 
for the loss. said: 

was the duty the trustee have taken proper steps 
once collect the money due the note, there can question. 
had right the first place accept the assignment the note from 
Mrs. Lyons’ executor part payment the legacy, but ought have 
demanded its payment money. And did accept it, ought 
have proceeded once collect the note. the absence express 
authority the instrument creating the trust, trustee has right 
invest trust money personal securities, and does, makes the 
investment his own peril. And even where the investment left 


: 
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his discretion, well settled that not sound discretion 


such securities.’’ 

Carrier Carrier, 226 114, 123 Rep. 135, was held 
that trustee may not loan the trust fund himself. This even 
where the trustee, himself, the creator the trust and even though 
the trust agreement provides that ‘‘in the matter investment his dis- 
eretion shall absolute and uncontrolled,’’ and that shall not 
limited the ‘‘rules governing investments executors 

holding the court said: 

true that the creator this trust had reserved himself the 
broadest rights management. His discretion was ‘absolute and 
uncontrolled.’ That does not mean, however, that might recklessly 
willfully abused. had made himself trustee; and doing 
had subjected himself those obligations fidelity and diligence that 
attach the office trustee. had power ‘invest’ the money 
committed his care. had power, under cover investment, 
loan them himself. His discretion, however broad, did not relieve 
him from obedience the great principles equity which are the life 
every 


(To continued 
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Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK NOT HOLDER DUE COURSE 
NOTE PROCURED FRAUD 


Pac. Rep. 149 


The plaintiff bank brought action against the defendant 
note made him, payable himself, indorsed him blank, and 
delivered Coughenour payment for stock the Bankers’ 
Mortgage Company. appeared that the note was procured from 
the defendant means fraud. The question presented, therefore, 
was whether the plaintiff was entitled enforce the note 
due course. 

appeared that the plaintiff took the note with knowledge that 
Coughenour had previously negotiated note given for stock. 

the Bankers’ Mortgage Company, which note had obtained 
through misrepresentations. also appeared that the plaintiff, prior 
its purchase the note suit, had purchased from 
still another note and had later learned that Coughenour had nego- 
tiated the note violation agreement not negotiate and 
that had erased from indorsement the note the words 
out recourse.’’ The officers the bank knew, when the 
note was acquired, that Coughenour was engaged stock selling 
scheme, and that the note was given for stock the Bankers’ 
Mortgage Company. 

was held that there was sufficient evidence support finding 
that the plaintiff was not holder due course. judgment for 
the defendant was, therefore, 

was also held that the fact that the bank took the defendant’s. 
note the unusually large discount per cent. was not itself 
sufficient establish the plaintiff’s bad faith but might 
connection with the other evidence. 


Platte Valley State Bank Burge, Supreme Court Colorado, 


Action the Platte Valley State Bank against Burge. Judg- 
ment for plaintiff brings error. Affirmed. 


similar decisions see Law Journal Digest 
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Thomas Nixon, Greeley, and Norton Montgomery and Frank 
West, both Denver, for plaintiff error. 

fendant error. 


ALLEN, J.—This action upon promissory note. The note was 

payable the maker, indorsed him blank, and delivered one 
Coughenour payment for stock concern called the Bankers’ 
Mortgage Company. The complaint alleges that plaintiff, the Platte 
Valley State Bank, the owner and holder the note. brings this 
action holder due course. The answer the defendant, the maker 
the note, alleges fraud the part Coughenour procuring the 
note, and facts are alleged show that plaintiff not holder due 
Such facts are denied the replication. trial jury re- 
sulted verdict for defendant. Judgment was entered accordingly, 
and plaintiff brings the case here. 

There was ample evidence show fraud the part the party who 
obtained the note from defendant. The sole question presented 
whether there sufficient evidence support the verdict the issue 
plaintiff’s not being holder due course. The bank obtained the note 
from Coughenour. 

Several things are necessary constitute one holder due course, 
but the particular element involved this case the one stated the 
Negotiable Instruments Act, Section 3869, 1921, follows: 


the time was negotiated him had notice any 


infirmity the instrument the title the person negoti- 
ating it.’’ 


Section 3873, 1921, provides what such notice, and reads 
follows: 


constitute notice infirmity the instrument defect 
the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity defect, 
knowledge such facts that his action taking the instrument. 
amounted bad 


addition verdict for defendant, the jury answered each the 
following interrogatories the affirmative 


Did the plaintiff this case its officers have actual knowledge 
time said note was purchased the 

Did the plaintiff this case its officers have knowledge 
the time purchased the note question such facts that their action 
taking the note amounted bad 
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The note sued one for $2,500. dated October 30, 1918, and 
due six months. was transferred plaintiff Coughenour shortly 
after its execution. The date the note some evidence the time 
was made. 1000. The defendant testified that gave the note 
that date. Prior that time plaintiff purchased from Coughenour 
the note one and after purchasing it, learned from 
that Coughenour agreed not negotiate the note; that 
had indorsed the note with the words ‘‘without recourse’’; and that the 
same were erased Coughenour without MeCann’s knowledge con- 
sent. Prior the time the plaintiff defendant’s note, had 
purchased note from one Ernest Zaiss which, like the note defend- 
ant, had been given Coughenour for stock the Bankers’ Mortgage 
Company. Zaiss testified that the same day gave the note, sus- 
pecting fraud, tried ‘‘call the tell not negotiate 
the note, but was unable get into communication with the plaintiff. 
went the bank early next morning for the same purpose, and 
officer the bank told him, 


bought that note last night. You didn’t have any business 
sign note like that.’’ 


The evidence Zaiss warrants the inference that the bank purchased 
his note after banking hours, the same day Coughenour obtained the 
note. Coughenour spent many days that community, and apparently 
there was necessity for hasty negotiation the note. Defendant’s 
note, too, was negotiated plaintiff the same day was executed. 
Zaiss told the bank misrepresentations made Coughenour. The 
bank could have known that would make like misrepresentations 
obtaining other notes. the testimony Zaiss was contradicted 
plaintiff the trial, that was matter for the jury consider. the 
McCann note, said that Coughenour adjusted matters with 
and obtained return the note. contended, effect, that the 
bank knew this and that that account had faith Coughenour. 
Whether this was fact favor plaintiff against depends upon 
the surrounding facts and and the question was for the 
jury. review the appellant court must view the evidence the light 
most favorable the verdict, and this case the verdict was against 
plaintiff. See 850. 

The officers the plaintiff bank knew, the time acquiring de- 
fendant’s note, that Coughenour was engaged stock selling scheme, 
and that the note was given for stock the Bankers’ Mortgage Com- 
pany. The blank forms promissory notes used Coughenour 
furnished plaintiff bank. 

The plaintiff bank took defendant’s note discount per cent. 
Witnesses testified that unusually large discount, note due 
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six months, and some termed the discount unreasonable. That fact alone 
would not show bad faith, but under all the appearing 
this case, the jury were liberty take into consideration the amount 
this discount. 509, note 74. Coughenour was stranger 
the plaintiff bank the time began his stock selling campaign. That 
fact, too, under the could considered. 517. 

The bank took defendant’s note with knowledge that Coughenour had 
least one instance represented that the bank had indorsed his stock 
selling scheme, and with the knowledge that another instance had 
made misrepresentations obtaining note. 

said that rarely decided that any one fact is, 
not, conclusive evidence notice; but the question ordinarily in- 
volves several facts and more less peculiar the par- 
ticular case and generally requiring the question submitted the 
jury. See Strong Jackson, 123 Mass. 60, Am. Rep. 19. 

are unable say that there was not sufficient evidence support 
the verdict, warrant the instructions given, none which are 
claimed not state the law correctly. 

The judgment accordingly affirmed. 


OFFICER BANK REQUIRED SUBMIT 
EXAMINATION STATE WHERE ACTION 
PENDING AGAINST BANK 


Gallun Hibernia Bank Trust Co., Supreme Court Wisconsin, 
195 Rep. 703 


action brought Wisconsin against the Hibernia Bank 
Trust Company, Louisiana corporation, the plaintiff procured 
order requiring the defendant produce its books and papers and 
submit examination place named the state Louisiana. 
was held that this did not preclude the plaintiff from examining 
the vice-president the defendant bank while was within the 
state Wisconsin. 


Action Oscar Gallun the Hibernia Bank Trust Com- 
pany. From order setting aside service and suppressing subpoena 
officer defendant, plaintiff appeals. Reversed and remanded. 

This action was begun recover damages alleged have grown out 
real estate transaction between the plaintiff and defendant. The 
being issue, plaintiff sought examine Fred one 
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the vice-presidents the defendant company, who was the time the 
Milwaukee attendance upon national convention the Asso- 
Advertising Clubs the World, held Milwaukee the week be- 
ginning June 11, The defendant corporation having its prin- 
office and place business the city New Orleans. Tues- 
June 14, 1922, one Shannon sought serve upon Fred 
Ellsworth the Hotel Pfister the city Milwaukee subpoena, 
the terms which the said Ellsworth was required appear before 
commissioner the city Milwaukee the 20th day June, 
1922, o’clock the afternoon, and then and there submit 
examination under the provisions Section 4096, Stats. the sub- 
poena the witness was required then have with him and produce cer- 
tain contracts, minute books, letters, and other documents, detailed de- 
which not necessary. The witness did not appear the 
time and place specified the subpoena. Edgar Wood, ap- 
peared specially behalf the defendant, and objected the juris- 
diction the commissioner proceed with the examination. Certain 
representations were then made the commissioner, and upon the record, 
motion the counsel for defendant, the whole matter was certified 
the court for further proceedings. October 20, 1922, upon 
the affidavit Fred Ellsworth and upon the proceedings had before 
the court commissioner, which had then been certified the 


court, the defendant’s attorney moved set aside the service and sup- 
press the subpoena, and March 20, 1923, order the court 
was entered consolidating the proceedings and granting the motion de- 
fendant’s attorney set aside the service and suppress the subpoena. 
From that order the plaintiff appeals. 

Glicksman, Gold Corrigan, Milwaukee, for appellant. 

Edgar Wood, Milwaukee, for respondent. 


ROSENBERRY, (after stating the facts above)—As view 
there now but one question before this court, and that 
whether not the witness Fred Ellsworth was properly served with 
the subpoena. While the order does not recite upon what grounds the 
service was set aside and the subpoena suppressed, would follow that, 
the service were set aside, then the subpoena must suppressed. The 
subpoena was not served officer, but process server. The facts 
are not substantial dispute. Proof service was made affidavit. 
The facts relating the service are follows: 


the 14th day June, 1922, (the process server) met 
the said Fred Ellsworth the lobby the Hotel Pfister, Milwaukee, 
Wis. That after had learned from Fred Ellsworth that that was 
his right name and that was vice-president the Hibernia Bank 
Trust Company New Orleans, informed the said Fred Ells- 
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worth that had some papers would like serve upon him. That 
the time the deponent could not have been more than foot and half 
from the said Fred Ellsworth. That had the original subpoena, 
together with copy, and the originals and summons six 
other actions, all which the Hibernia Bank Trust Company was. 
defendant. That his left hand had the proper witness fees 
small roll with the change inside. That the papers, all, were rather 
bulky, and could not have been more than six inches foot from the 
person Mr. That they were plainly visible the said 
Fred and that deponent tendered the subpoena the said’ 
Fred Ellsworth, but that the said Fred Ellsworth refused take 
the subpoena, and refused listen the deponent learn the 
tents. That, soon the subpoena was tendered him, brought 
his hands his sides immediately, turned quickly, and hurried out 
the front door the Hotel Pfister. That deponent followed him short 
distance make second tender and explain the papers, but that the 
said Fred Ellsworth refused listen him, but further quickened. 
his 


further appeared that the said Fred Ellsworth went the 
Hotel Wisconsin, was not again seen, and left the city Milwaukee. 
the affidavit Fred filed the motion suppress, 
appears that became officer the defendant company the first 

May, 1918; that prior thereto had not been connected with the: 
said bank any that vice-president had supervision 
the savings, new business, central file, research, advertising and safe de- 
posit departments that had not the nor possession any 
the papers described the subpoena nor any knowledge 

them. The facts upon which the cause action based arose Novem- 
ber, 1916. Some question raised procedure. 

doubt witness may, before required answer, have the 
determination court whether not the matters which is. 
proposed examine him are material and relevant the controversy. 
This particularly true where required exhibit books and papers 
relating many matters other than those appertaining the facts 
dispute. This may done either the time application made for 
writ compel the attendance the witness, the same questions may 
properly raised, this case, motion suppress the subpoena. 
noted that this case the witness did not respond the sub- 

has not appealed the court, and all the proceedings have beem 

taken and behalf the defendant corporation. 

first contended that, because the plaintiff had procured order 
under the second clause (Section 4096, Stats.), requiring the defendant 
produce its books and papers and submit examination 
named the state Louisiana, was not entitled examine the vice- 
president, Fred although present this state. think 
this contention cannot sustained. The plaintiff may proceed 
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way both ways; the one not exclusive the other. Kentucky 
Finance Corp. Paramount Auto Exchange Corp., 171 Wis. 586, 178 

also claimed that there was not proper service upon the witness 
Ellsworth. are the opinion that the service this case good. 
The witness can make complaint because the service was not more com- 
plete. was not more complete because made impossible 
for the process server make complete. 
process server would not justified personal 
lence restrain the movements the witness until the service 
could formally completed. The subpoena was tendered him, was 
within his sight, and was informed general way its contents. 
His refusal accept it, and his refusal remain until could read 
did not relieve him the obligation attend the time and place speci- 
fied the subpoena. Borden Borden, Wis. 374, 573. 

Other matters are urged the defendant, but, the court having sup- 
pressed the subpoena because the fact that the service was set aside, 
these questions are not presented the record. are largely 
within the the trial court, and the court has not been asked 
and has not exercised its regard them. American 
Food Products Co. American Co., 151 Wis. 385, 138 1123. 

The order appealed from reversed, and cause remanded for further 
proceedings according law. 


BANK’S LOSS NOT COVERED BURGLARY 
POLICY 


Citizens’ National Bank Hot Springs Union Indemnity 
Supreme Court Arkansas, 250 Rep. 329 


The plaintiff bank was insured the defendant insurance com- 
pany against the felonious abstraction money and securities from 
its safes vaults while they were duly closed and locked. The in- 
surance policy provided that the safes vaults were not locked 
time lock the company would liable for the loss money 
and securities abstracted therefrom only forcible entry was made 
the use tools, explosives, chemicals, electricity directly there- 
upon. The policy also provided that the company would liable 
for all loss damage the office furniture and fixtures caused 
persons ‘‘making attempting make such entry into said 


similar decisions see Banking Law Digest 
Edition) 470. 
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During the life the policy the bank was entered some one 
having key the door, and the book vault, which was not locked 
time lock but combination lock, was entered some one 
who knew its combination. The bank sued the insurance company 
the policy recover for the loss ledgers and other articles re- 
moved from the book vault, alleging that the abstraction those 
articles constituted damage the office furniture and fixtures. 

was held that the plaintiff was not entitled recover for the 
reason that entry premises means key did not constitute 
forcible entry within the meaning the policy. Accordingly 
judgment for the defendant was affirmed. 


Action the Citizens’ National Bank Hot Springs against the 
Union Indemnity Company. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 

Sawyer, Hot Springs, for appellant. 

Buzbee, Pugh Harrison and Buzbee, all Little Rock, for ap- 
pellee. 


WOOD, J.—The appellant instituted this action against the appellee 
for loss number its ledgers, binders, ledger guides and 
ledger leaves under burglary policy which, among other things, pro- 


Agreement 
all loss money and securities from within any safe vault 


which insurance under this policy applies felonious ab- 


straction the same during the day night any person persons 
any accomplice thereof into the safe vault while, duly closed and 
locked, located the banking room described the schedule and here- 
inafter the premises, while located elsewhere after removal from 
within the premises thieves, robbers, the 
event that the said safe, safes vault are not locked time lock, the 
company shall not liable for loss said money and securities felon- 
iously abstracted therefrom, unless said forcible entry made therein 
the use tools, explosives, electricity directly there- 


Agreement 


all loss.by damage said money and securities, and said 
safe safes vault, described said schedule, the premises, 
the office furniture and fixtures therein, caused such person 
persons while making attempting make such entry into said prem- 
ises, vault, safe, safes.’ 


-The appellant alleged that while the policy was force, certain per- 
sons referred General Agreement while attempting make 
entry described said agreement, did damage the office, 
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furniture and fixtures appellant located its premises abstracting 
the ledgers, above mentioned, which were all safe with combi- 
nation, each safe being locked. The appellant laid its damage $1,- 
582.51, for which prayed judgment. 

The appellee admitted the contract, but denied the other allegations 
the complaint, and set that such acts did occur they were caused 
the act appellant’s employee; that the loss, any, was not within 
Special Agreement No. the policy, which provides, among other 
things, that— 


company shall not liable under general agreement for any 
loss from within round screw door chest unless the loss effected 
from compartment such safe which protected the round 
door nor for any loss from any safe containing steel burglar- 
proof chest unless the loss effected from within the said chest after 
both forcible entry into the safe and forcible entry into said chest.’’ 


consent the parties, the cause was submitted the court upon 
agreed statement facts, which unnecessary set out detail; 
but from which appears that the night June 28, 1921, the doors 
and windows the bank were closed and locked. The employees the 
bank having keys the outer doors did not enter the bank that night, 
nor assist anyone else so. The journal ledger was un- 
locked drawer teller’s cage, and all the other articles mentioned were 
what called ‘‘book vault,’’ which kept closed and locked 
combination—not time lock. One Hiram Shaw, former employee 
the bank who had charge certain the lost ledgers while the 
employ, had key the rear door the bank and also knew the 
the book vault. the morning the 29th June, 
1921, the articles mentioned were missing. The vault containing the 
which had been locked the night before was open. The bank was 
someone having key the door the bank, and the book 
vault was entered someone who was acquainted with its combination. 
‘There was evidence violence the use tools explosives about 
any the windows doors the bank the door the vault. After 
the loss the articles was discovered that there was shortage the 
accounts the appellant account which the appellee paid the 
appellant $25,000 under fidelity bond which the appellant carried with 
the appellee. After this shortage was discovered, Shaw was indicted and 
embezzlement. Shaw and the bank were 
the only ones with keys the bank and they knew the combination 
the book vault from which the articles were taken. 

The trial court found that the appellant loss damage 
its furniture and fixtures caused some person persons while mak- 
ing forcible entry into its premises, safe, vaults; that the only loss 
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shown the evidence was caused the felonious abstraction the 
books and such loss not included the contract sued on. The court de- 
clared matter law that the appellee was not liable and entered 
judgment its favor, from which this appeal. 

The judgment the court correct. Conceding, without deciding, 
that the articles mentioned the complaint are covered the contract 
insurance, there nevertheless liability under the policy. The con- 
tract insurance provides: 


the event that said safe, safes vault are not locked time 
lock, the company shall not liable for loss said money and securities 
feloniously abstracted therefrom, unless said forcible entry made 
therein the use tools, explosives, chemicals, electricity directly 
thereupon.’’ 


And further: 


loss damage the office furniture and fixtures 
therein, caused such person persons while making attempting 
make such entry into said premises, vault, safe, safes.’’ 


The words ‘‘such entry’’ last used refer the ‘‘entry’’ the preced- 
ing paragraph entry the use tools, explosives, 

The policy, shown the testimony 
the appellant, was the standard form 
ciation. The policy must considered whole. The 
undisputed testimony shows that the book vault which the articles 
mentioned were contained was not locked time lock, but com- 
bination lock. Therefore obvious, when the above provisions are 
considered together, that the parties the contract contemplated that 
the appellee should not liable for the loss the articles mentioned 
the complaint unless the book vault containing them was entered with 
explosives, chemicals electricity directly thereupon.’’ The 
entry was use key the hands one who knew the combination 
the book vault. Therefore there was entry’’ within the 
terms the policy, which evidently contemplated entry the use 
tools explosives. key the premises not ‘‘burglar’s tool’’ 
within the meaning the language the policy. This language clearly 
meant such tools would effect forcible entry the bank and such 
tools explosives would effect forcible entry into the vault. Even 
key could considered burglar’s tool effecting entry into 
the bank, still there use burglar’s tools explosives enter- 
ing the book vault. The above language the contract unambiguous. 
Therefore there liability under the express terms the policy. 


AND STOCKHOLDERS, GUARANTEE- 
ING CORPORATION’S NOTES, HELD LIABLE 
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Maryland Casualty Co. Ballard County Bank, 134 Ky. 354, 120 
301; First National Bank Maryland Casualty Co., 162 Cal. 61, 121 
321, Ann. Cas. 1913C, 1170; Brill Metro. Surety Co. (Sup.), 113 
Supp. 476; Feinstein Mass. Bonding Co. (Sup.), 183 
Supp. 785. 
The judgment affirmed. 


Deere Webber Co. Britzius, Supreme Court South Dakota 194 


Rep. 834 


The defendants, officers and stockholders the Kidder Garage, 
Inc., indorsed four notes executed the corporation. The 
tion for such indorsement was extension the time payment 
past-due indebtedness the corporation. The plaintiff, refusing 
aecept the notes because insisted upon guaranty payment 
and waiver demand and notice protest, canceled and returned 
them the Kidder corporation. Four new notes like date and 
amount the old ones were signed the corporation. guaranty 
clause and waiver demand and notice protest was signed the 
defendants the back the notes before their maturity. 

action brought against the guarantors recover the amount 
due the notes the defendants contended that the guaranty and 
waiver were unsupported consideration inasmuch they were 
made the defendants simply accommodation the plaintiff. 

was held that the extension time payment past-due 
indebtedness was sufficient consideration the indorsement 
the first set notes, and that new consideration was needed 
support the guaranty, which was entered into the time the ac- 
ceptance the second set notes the plaintiff. was further 
held that the waiver was made before maturity the notes, 
consideration was necessary make binding upon the defendants. 
Accordingly judgment favor the plaintiff was affirmed. 


Action the Deere Webber Company against Edward Britzius 


and others. Judgment for plaintiff, new trial was denied, and de- 
fendants appeal. Affirmed. 


Otto Kaas and Harold King, both Britton, for appellants. 
Buell Jones, Britton, Benj. Mintener, Rapid City, and 


Furber, Minneapolis, Minn., for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 400. 
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GATES, J.—On January 20, 1921, the Kidder Garage, 
was indebted plaintiff upon past-due open account the sum 
$3,449.31, and upon its promissory note $868.75, dated September 22,. 
1920, and not then past due. February 20, 1921, the defendants, 
who were officers and stockholders the Kidder Garage, indorsed, said. 
promissory note and indorsed three other promissory notes, aggregating 
$3,449.31, that day executed the corporation, but dated January 20,. 
1921, and due respectively April 15, June and September 15, 1921. 
The consideration the indorsement said four promissory notes was. 
the extension the time payment the past-due indebtedness. The- 
plaintiff refused accept the notes, for the reason that insisted upon. 
guaranty payment and waiver demand and notice protest.. 
Accordingly the plaintiff canceled and returned the Kidder corpora- 
tion the four promissory notes and prepared four new promissory notes. 
like date and amount the old ones. These were signed the cor- 
poration, and guaranty clause and waiver demand and notice pro- 
test was signed defendants the back said notes March, 
the spring 1921. The evidence behalf defendants tended. 
show that this guaranty and waiver clause was signed 
that plaintiff could hypothecate the notes. This action was brought 
against the guarantors recover the amount due said last-mentioned. 
four promissory notes, less payments made. 

From judgment entered pursuant directed verdict favor 
plaintiff, and from order denying new trial, defendants appeal. 

The defense urged was and the want consideration moving 
the guarantors, and that they guaranteed the last set notes and waived 
notice protest simply accommodation plaintiff. 

The only difference legal effect between the first set notes and 
the last was that while the former they were liable simple indorsers. 
the last they waived demand and notice protest. undisputed 
that the first set notes was indorsed defendants because 
threatened suit the past-due debt they did not, and that ex- 
tension time payment would granted they would. That 
sufficient consideration for the indorsement the first set. Moreover- 
section 1476, Rev. Code 1919, provides: 


guaranty entered into the same time with the 

obligation, with the acceptance the latter the guarantee, and 
forms, with that obligation, part the consideration him, 
consideration need exist. all other cases there must considera- 
tion distinct from that the original 


While the guaranty this case was not entered into the time the- 
first set notes was executed, such guaranty was entered into the time- 
the acceptance the notes plaintiff (the first set having been can-- 


| 
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and returned). Therefore new consideration was needed 
support the guaranty. 

the provision the Negotiable Instruments Law (section 1812, 
Rev. Code 1919), notice dishonor may waived either before after 
maturity. While there are decisions the effect that waiver after 
maturity must supported consideration, the rule established 
that waiver before maturity does not require consideration. 
1237. this case the guaranty and waiver clause was at- 
tached before the maturity the obligation evidenced the first set 
notes, therefore new consideration was required. are the 
opinion that the court did not err directing verdict for plaintiff. 

The judgment and order appealed from are affirmed. 


TRUST NOT CREATED DEPOSIT MONEY 
FOR PAYMENT INTEREST COUPONS 


Guidise Island Refining Corporation. parte Hill al., 
District Court, 291 Fed. Rep. 922 


The Island Refining Corporation executed mortgage and series 
bonds. The coupons were payable the office the trustee 
under the mortgage, which was bank. was the mortgagor’s eus- 
tom remit the bank the necessary funds meet the coupons 
little before they fell due. These remittances were credited ac- 
counts ‘‘Coupon Accounts,’’ separate account being kept for 
each installment interest. The coupons when presented were paid 
out the proper ‘‘Coupon cashier’s check. 

The receivers the Refining Corporation sought recover from 
the bank the balance each the ‘‘Coupon Accounts’’ which re- 
mained the bank because the failure some the bondholders 
present their coupons. The court held that the receivers were en- 
titled recover the funds question those funds did not 
stitute trust funds for the benefit the holders coupons. was 
held that trust was created even though each remittance was sent 
the bank with the understanding that the Refining Corporation 
should have nothing more with it, and that the bank ghould dis- 
tribute those entitled thereto. 


Equity. Suit Edward Guidise against the Island Refining 
Corporation. motion Charles Hill and another, receivers 


NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) 332. 
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the defendant, compel payment them certain funds. Petition 
granted. 


Motion petition general receiver sequestration compel 
the trustee under mortgage pay over certain funds. The Island Re- 
fining Corporation executed mortgage and series coupon bonds 
conventional form which the Metropolitan Trust Company was named 
trustee. Each coupon was payable the office the trustee, and 
was the mortgagor’s custom remit the trustee, which was bank, 
the necessary funds meet the coupons little before they fell due. 
These remittances were credited accounts the bank, entitled 
Refining Corporation Coupon Account’’; separate account being set 
for each installment semiannual interest. the coupons were pre- 
sented, the bank’s cashier paid them out the proper ‘‘Coupon 
count’’ eashier’s check. 

The receiver claims against the bank the balance each the 
Accounts’’ arising from the failure some the holders 
present their coupons. 


Reese Alsop, New York City, for petitioner. 
Wallace Stock, Flushing, Y., opposed. 


LEARNED HAND, District Judge (after stating the facts above). 
cannot conceive any legal distinction between fund deposited 
bank meet declared dividend, and called ‘‘Dividend Account,’’ 
and similiar fund deposited meet coupons and ‘‘Coupon 
declared dividend universally regarded debt, and 
coupon is, course, more than secured debt. How 
thought, ceteris paribus, that one account should trust 
another not, passes the limit discrimination. But this case con- 
cerns coupons, and however the law written must try spell out. 

The fact that the fund remains subject only the obligor’s order 
has usually been deemed enough rebut the inference trust. There 
must some intention give the beneficiary irrevocable rights the 
res, and that scarcely comports with the obligor’s sole right draw. 
That was the case Interborough Consol. Co. (Ex parte Gustave 
Porges) 288 Fed. 334 (C. January 16, 1923), and authorita- 
tive even did not agree with it, which (though that makes 
difference) do. 

the case bar the funds when deposited were plainly enough 
marked for their purpose and the bank disbursed them directly upon 
presentation the coupons. That method paying the debts might, 
should think, interpreted either way. not mean that 
any moment that the bank was also the trustee under the mortgage. 
What seems consequence that each remittance was sent 
with the understanding that the obligor should not have anything more 
with it, and that the bank should distribute those who were 
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entitled. That, should think, might well have been treated ir- 
revocable release control, and valid declaration trust. 
least, such case, where the whole thing turns how you will in- 
terpret papers whose meaning entirely indeterminate, should in- 
cline think that the obligor showed its practice that was per- 
manently done with the funds. course, that does not mean that the 
debt was paid. Adams Hackensack Improvement Commission, 
Law, 638, Am. Rep. 406. 

But the whole thing very tenebrous best, and more im- 
portant that the law should certain than that ideal justice should 
done, whatever that may mean. Noyes First National Bank, 180 
App. Div. 162, 167 Supp. 288, the bank paid the coupons out 
the fund its own checks, and still trust arose. The Court Ap- 
peals accepted Mr. Justice opinion its own (224 542, 120 
870), and that settles the law there against supposed test. 
course, this matter general commercial law, and federal judges 
are free follow their own notions; but undesirable so, unless 
one’s convictions are firmer than own. Anyway this case, along with 
Staten Island Cricket Baseball Club Farmers’ Co., App. 
Div. 321, Supp. 460, which stood, was approved In- 
terborough Consol. Co. (Ex parte Gustave Porges) supra, and indeed 
appears have been the basis that decision. The distinction which 
have ventured suggest possibly critical was ignored, and have 
doubt that would overruled, now made point departure. 
There between the state law and the case bar. 

Petition granted. 


COLLECTING BANK HELD LIABLE FOR 
AMOUNT DRAFT 


Jersey Shore Trust Co. Owosso Savings Bank, Supreme Court 
Michigan, 194 Rep. 588 


The plaintiff trust company mailed for collection the Owosso 
Savings Bank, the defendant, draft with bill lading attached. 
The draft, which was for $3,778.28, was drawn firm doing busi- 
ness Owosso. The defendant received from member the firm 
two checks for the amount the draft, signed him and payable 
the drawer the draft. The checks were drawn the defendant 
bank. The cashier the latter certified the checks, and surrendered 
the draft and bill lading. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 235. 
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One the checks was attached the property the drawer and 
result the plaintiff received only part the amount called for 
the draft. This action was brought the plaintiff bank re- 
cover the balance. 

was held that the defendant bank was regarded either 
having accepted the checks money having surrendered the 
draft, and bill lading, without collecting the amount called for 
the draft, violation its authority agent the plaintiff bank, 
which authority was limited collecting the amount the draft 
money and transmitting the plaintiff, returning the draft with 
bill lading attached unable so. either case the defendant 
was held liable the plaintiff for full payment the amount 
the draft. Therefore, judgment for the defendant was reversed. 


Action the Jersey Shore Trust Company against the Owosso Sav- 
ings Bank. Judgment for defendant, and plaintiff brings error. Re- 
versed and remanded. 

Matthews Hicks, Owosso, for appellant. 
Pulver Bush, Owosso, for appellee. 


STEERE, incorporated banking institution lo- 
and doing banking business Jersey Shore, Pa. Defendant 
state bank located and doing general banking business 
Owosso, Mich. May 13, 1918, the Owosso bank received mail 
from the Jersey Shore Trust Company draft for collection with bill 
lading attached for $3,778.28, drawn Launstien Van Sice, 
Owosso, Mich., the International Consolidated Record Association 
Elmira, Y., favor Wantz. bore the following indorse- 
ment: 


Wantz, pay the order any bank, banker trust com- 
pany. First indorsement guaranteed May 13, 1918. The Jersey Shore 
Trust Company, Jersey Shore, Pennsylvania—60-69. Lovegood, 


receipt this draft the Owosso bank made entry its 
register’’ with customary descriptive notations, and notified 
the drawee, Launstien Van Sice, accordingly. entry the Owosso 
bank’s collection register shows this draft was ‘‘Paid May 22, 
that date Van Sice responded the notice for his firm, and presented 
Cooper, assistant cashier the Owosso bank, two checks upon 
signed himself and made payable ‘‘International Consolidated 
Record Association bearer.’’ The checks were identical all par- 
ticulars, except that one was for $3,000 and the other for $778.28. 
Cooper wrote across the face each red ink, ‘‘May 22, 1918. Good. 
The Owosso Savings Bank, Cooper, Assistant and 
rendered Van Sice the draft with bill lading attached. 
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the Van Sice certified checks ever left Owosso. Cooper 
testified that the smaller one (for $778.28) was ‘‘paid that same day 
draft issued the Jersey Shore Trust Company,’’ while the larger one 
(for $3,000) was taken from his custody Joseph Sproule, the sheriff 
Shiawassee county, and was eventually paid ‘‘by mailing draft for 
$1,684.10 the Jersey Shore Trust Company, and the balance was paid 
the sheriff, Joseph further explanation stated that. 
May 22, 1918, after had handed the draft with bill lading at- 
tached Van Sice exchange for his two checks, the sheriff levied 
writ attachment the larger one for $3,000, and took away from 
him; that January 15, 1919, paid this $3,000 certified check the 
sheriff, who came back July 23, 1919, and gave him $1,684.10, saying 
had been instructed the attorney deliver that amount back 
forwarded the Jersey Shore Trust Company, which Copper then did. 
Asked received the Van Sice checks cash when exchanged 
draft and bill lading for them, replied, ‘‘I would naturally con- 
sider the checks cash, inasmuch had certified them and had the 

The attachment suit under which the sheriff took the $3,000 Van 
check away from Cooper was commenced the court Shiawas- 
see county, Mich., Launstien Van Sice against the International 
Consolidated Record Association. This action was brought October, 
1918, the Jersey Shore Trust Company recover from the 
bank the unremitted balance the draft sent for collection the previ- 
ous May. The case was tried before the court without jury and find- 
ings fact with conclusions law thereon were filed the court, fol- 
lowed judgment favor defendant, entered February 20, 1920. 

Counsel for plaintiff their brief ‘‘submit statement facts’’ 
the findings the court. Exceptions were, however, taken and error 
assigned against its finding that, upon receipt the $778.28, plaintiff 
the Record Association, and was holding with other 
amounts aggregating $2,500 protection this matter, and also facts. 
found the concluding the findings. Aside from facts. 
already stated transactions Owosso, the facts found the court 
are follows: 


court finds from the evidence that February 1918, one 
Herbert Jones, who was the general manager, secretary and treasurer 
the International Consolidated Record Association, Elmira, 
Y., corporation under the laws the state New 
York, secured from Launstien, Owosso, Mich., order 1,100 
bushels seed corn delivered his company Launstien the fol- 
lowing April agreed price $4,328.28 that advance upon the 
purchase price said corn Launstien and Van Sice, partner Mr. 
Launstien, paid the record association the sum $550.00, which was 
received and kept such association. further appears that the method 


{ 
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doing business the said association handling seed corn was 
have the corn grown under contract, either verbally written, with 
different farmers through the country, and that after inspection the corn 
was then transported different mills prepared for the market; 
that under the Launstien order the corn was taken the Littletown 
Flour Mill Elevator Company, Littletown, Pa., the amount 
800 900 bushels said order, and that afterwards such corn, re- 
and instruction, or, the testimony reads, ‘at the instance of’ the 
record association, such amount corn was shipped the milling com- 
pany Mr. Wentz, miller Pine Creek township, Pa., whose 
place business near the corporation limits Jersey Shore, 
who shelled the corn, cleaned it, bagged it, and reloaded the 
after having added the quantity, from prepared corn that had 
hand his own, sufficient make the 1,100 bushels the Launstien 
order, and then, accordance with the letter advice the record as- 
sociation, the corn was shipped Wentz, who described the 
shipping and receiving agent the record association, the order the 
record association Owosso, Michigan. further appears that the 
milling company Littletown was paid Wentz about $2,500 for the 
shipped him this order. further appears that copy 
the bill lading was secured Wentz for this corn, and with the 
letter advice was returned the record association, who thereupon 
drew draft upon Launstien and Van Sice Owosso, Mich., for 
$3,778.28, being the balance the purchase price said corn, after de- 
ducting the $550 already paid the record association, and that such 
draft was payable the order Wentz, and that the draft was 
then forwarded Mr. Wentz; that Mr. Wentz indorsed the draft and 
bill lading and took them the plaintiff, who accepted the draft and 
placed the Mr. Wentz $3,000 available him for checking 
purposes, and that this advancement was accordance with under- 
standing with Mr. Wentz and Mr. Herbert Jones the record associa- 
tion, regard this and other drafts handled this bank for the 
association the course business, and that the bank was com- 
pensated interest amounts advanced there was overdraft. 
appeared from the testimony that within days from the time the draft 
was brought the plaintiff the record association had from 
ears corn shipped it, and that they were Mr. Wentz’s siding; 
that the association had money lift these drafts for this corn, and 
plaintiff agreed advance reasonable amounts the association and the 
balance necessary, any, was furnished Mr. Wentz. 
further appears that that time the plaintiff had written guaranty 
Mr. Wentz, such guaranty reciting that, the association being engaged 
the business shipping seed corn draft and bill lading, con- 
sideration any advancement made plaintiff account these 
shipments before payment draft, the repayment such money ad- 
vanced Mr. Wentz was guaranteed him; that under this guaranty 
the plaintiff looking Mr. Wentz make good any loss might 
sustain this matter the plaintiff forwarded this draft the defendant 
for eollection and return, and May 22, 1918, the defendant sent the 
plaintiff $778.28 and copy the writ attachment under which the 
balance $3,000 was held the that upon receipt the $778.28 
the plaintiff placed the same the credit the record association, and 
that the present time this amount, well several other amounts 
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amount $2,500, being held plaintiff for protection this 
matter. appears further that the defendant forwarded plaintiff the 
further sum $1,684.10, leaving balance the hands the sheriff 
$1,315.90. 

evidence further discloses that Wentz had been doing 
business with the Jersey Shore Trust Company and with the record as- 
sociation for five years, and had filled the association’s orders for seed 
corn taken it, and that had agreement with the association 
whereby received cents bushel for shelling the corn and furnish- 
ing such money addition the advancement made the plaintiff 
would handle the corn; that acted under the orders the record 
association shipping that and all other corn, and that all the corn was 
always consigned the corn company, and that the end the season 
and the record association had settlement full for all business 
done during that season. 

court finds from all the evidence and the actions all the 
parties, both before and after the acceptance the draft the plaintiff, 
that the time the plaintiff received the draft was the intention 
the record association and Mr. Wentz and the plaintiff that was 
received for the purpose collection only, and, further, that the time 
such receipt the plaintiff the draft and the corn were the property 
the record association, for whom the bank was collect the draft, 
and that Mr. Wentz was the agent such association, and all did 
about the corn and draft did the request and instructions the 
record association, and its sole 


Defendant’s counsel interpose the objection that the record fails 
show compliance appellant with the requirements the court 
rule (191,N. xxiii) and Section 12587, Comp. Laws 1915, the 
particulars amendments were prepared either the court’s findings 
fact conelusions law, and that there are exceptions assign- 
ments error claiming the facts found are not supported evidence 
are against the great weight evidence, that the facts not sup- 
port the conclusions law thereon, that there evidence sup- 
port the judgment, and therefore urge there nothing before this 
court consider.’’ 

Plaintiff’s failure that particular narrows the subject inquiry 
the court’s conclusions law and rulings admission testimony 
during the progress the trial saved objections and exceptions. 

Four plaintiff’s assignments error are directed against the 
conclusions law. The remainder apply rulings admission 
certain documentary evidence, and sustaining defendant’s objections 
questions counsel, the answers some them where 
depositions were taken being retained for consideration the court. 
The principal objection most those questions was that they 
for opinions the law the case conclusions ultimate mixed 
questions law and fact from facts proven. this line 
questions the cashier the Jersey Shore Trust Company was asked: 


q 
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What, your opinion, was the relationship between the plain- 
tiff and defendant the matter forwarding plaintiff defendant 
the draft and bill lading and the collection thereof under the law 
the state 


Under certain proven facts officer the International Consolidated 
Record Association was asked: 


Did the bill lading and this draft then become the property 
the Trust Company 


While would not have been improper allow witness with 
edge the facts answer this question (Cilley Van Patten, Mich. 
80, 831), and perhaps was technical error overrule it, own- 
ership when challenged always mixed question law and fact. 
the facts are not dispute becomes question law for the court. 
the facts are disputed the question left the jury under proper in- 
structions the court upon the law (Bennett Eddy, 120 Mich. 300, 
481) but where jury called and the court must decide 

both questions law and fact, whether not witness allowed tell 
him how decide them scant materiality. 

view this controversy the rulings upon testimony complained 
are comparatively unimportant, and, however viewed, minor sig- 
nificance upon the controlling question involved. 

The two banks were engaged general banking business. the 
usual course business the Jersey Shore bank sent the Owosso bank 
for collection draft with bill lading attached. Between them, for all 
purposes the collection, the receiving bank was agent and the send- 
ing bank its principal. Under its agency the Owosso bank’s authority 
was limited collecting the amount the draft and remitting the same 
its principal, returning the draft with bill lading attached un- 
able so. Within the scope its could, and should, have 
done one the other. State Bank Midland Byrne, Mich. 178, 
355, 753, Am. St. Rep. 332, where the State Bank 
Midland forwarded draft the Milford State Bank which the latter 
charged the account the payor with his authority, and failed before 
remitting the sending bank, this court said part: 


elementary doctrine that ‘an agent authorized merely collect 
demand, receive payment debt, cannot bind his principal 
any arrangement short actual collection and receipt the money.’ 
Ward Evans, Ld. Raym. 928; Ward Smith, Wall. 451; Pitkin 
Harris, 133; Hurley Watson, Id. 531. The law re- 
quires payment money, and, already shown, nothing less answers 
the purpose, except agreement with the creditor, his agent duly 
authorized accept something else. The payment check, certi- 
ficate, what not not for the convenience the creditor, and has 


| | 
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concern with the fact that the custom the bank take checks 
payment.’’ 


The trial court found conclusion law that defendant had 
legal right accept payment the draft had received for 
tion checks drawn upon Launstien Van Sice, certified the 
drawee, ‘‘under the the court was opinion ‘‘these 
checks could used for this purpose the place the actual 

While much which plaintiff claims with more less evidential sup- 
port cannot considered for reasons stated, does appear ‘‘under the 
defendant’s the certified checks drawn 
upon which the court refers that they were certified the cashier 
and then received him exchange for the draft held for collection 
without ever being put Certifying them was but idle 
ceremony under such They were drawn the defend- 
bank customer ostensibly pay draft which held for 
lection. Without any intervening third party the drawee the 
presented them the bank for that purpose, and they were accepted. 
The bank knew well whether they were good not before the cashier 
them after. For all purposes commercial paper that 
transaction, which, accepted payment the drawee, necessarily 
ended the life the checks, might well have whispered himself 
that they were good write that fact upon them red ink. The 
cashier who testified certifying the checks and then exchanged the 
draft with bill lading for them said ‘‘would naturally consider 
them cash had them and had the money.’’ The trial 
found that under the they could used the 
place money. The sheriff who was conveniently present made his levy 
they were used, and the draft with bill lading which defend- 
ant held for collection had been surrendered exchange for them. They 
had then performed their mission commercial paper and ceased 
exist legal effect paid and canceled; but, not, de- 
fendant had surrendered the draft with bill lading attached, with- 
out collecting the amount called for violation the terms its 
agency. The collecting bank could not play fast and loose with these 
The findings the court, backed the undisputed testimony, 
they were money. 

undisputed and found fact the trial court that the plain- 
tiff bank Wentz, gave him credit for, $3,000 the 
the draft which indorsed and turned it. Conceding, 
the court found, that the bank already held the paper for collection 
agent, that was coupled with interest, not banker’s 
lien (Gibbons 105 Mich. 513, 519, Am. St. Rep. 
-463), which are impressed this record entitled recover against 
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the receiving bank the amount the draft surrendered the same 
the payor without making full but, our view the case, 
unnecessary discuss that interesting question. The unpaid balance 
for which plaintiff brought this action not dispute. this record 
plaintiff entitled judgment for that amount. 

The judgment reversed, and the case remanded for further pro- 


ceedings harmony with this opinion. Plaintiff will recover costs 
this court. 


PRESENTMENT NOTE NOT SHOWN 
STATEMENT BANK TELLER 
NOTICE DISHONOR 


Commercial Trust Co. New England Macaroni Mfg. Co., Supreme 
Judicial Court Massachusetts, 141 Rep. 285 


action note brought the Commercial Trust Com- 
pany against the maker and indorsers there was evidence show 
that written notice dishonor, signed the plaintiff’s teller and 
addressed each the indorsers his place business resi- 
dence, was made out and placed the mail clerk’s desk, that the mail 
was stamped and placed the mail bag, that all the envelopes used 
the plaintiff bore return address, and that mail addressed 
the defendants was returned the plaintiff. was held that whether 
notice dishonor was sent the indorsers was question fact, and 
that the facts presented the court could find that notice dis- 
honor was duly given. 

was also held that the statement the teller the notice 
dishonor that payment was demanded and refused was not evidence 
that presentment was made required the Massachusetts statutes 
since did not appear that the teller was notary public. 


Action the Commercial Trust Company against the New England 
Macaroni Manufacturing Company and others. The court found for 
plaintiff, and defendants bring exceptions. Exceptions sustained. 
Wooden Small, Springfield, for plaintiff. 

Sullivan, Boston, for defendants. 


CARROLL, J.—This action promissory note the sum 
$2,000, dated April 24, 1920, and payable days the plaintiff 
its place business. The maker the New England Macaroni Manu- 


similar decisions see Banking Law Journal Digest (Second 
Edition) 748. 
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Company, and the other defendants are indorsers. Holland 
and Lee, two the indorsers requested the court rule: 


(1) ‘‘That, upon all the evidence, the plaintiff not entitled re- 
and (2) ‘‘that, upon the law, the plaintiff not entitled re- 


These requests were refused and the indorsers Holland and Lee 
excepted. 

There was evidence from witnesses familiar with the handwriting 
Holland and Lee that their signatures were genuine. See Common- 
wealth Nefus, 185 Mass. 533, 534. 

written notice dishonor, signed the teller the trust com- 
pany and addressed each the indorsers his place business 
residence, was made out July 23, 1920, and placed the mail clerk’s 
desk the plaintiff’s banking house. The teller testified, without objec- 
tion, that according the general practice the mail clerk, the close 
business, stamped the mail and put bag which took over the 
post office and left the that this was ‘‘done every day.’’ There 
was further evidence that July 23, 1920, the mail was stamped and 
put the mail bag, and that all the envelopes used the plaintiff 
appeared the ‘‘If not delivered within three days return 
Box 1245, Springfield, Massachusetts’’; that post office box 1245 was 
the plaintiff’s box; and that mail addressed the defendants was 
returned the plaintiff. this testimony could not ruled 
matter law that notice dishonor was sent. was question 
and the judge could find the facts shown that notice dishonor 
was duly given. 

The plaintiff was required show that the note was presented for 
payment, order hold the indorsers. 107, 93; Browning 
Carson, 163 Mass. 255, 1037; Demelman Brazier, 198 Mass. 
458, 463, 464, 856; Hall Crane, 213 Mass. 326, 100 554; 
Bennett Tremont securities Co., 221 Mass. 218, 221, 108 891. 
this record there nothing show such presentment. presump- 
tion due presentment may arise from the certificate the notary 
under his hand and seal. 107, §13; Manufacturers’ 
National Bank Simon (Mass.) 139 529. But there nothing 
show that the teller was notary public; and there was evidence 
certificate duly made notary showing that presentment 
was made. The statement the teller the notice dishonor that 
payment was demanded and refused not evidence that presentment 
was made required the statute. For the reason that there was 
evidence due presentment, the exceptions must sustained. 

ordered. 
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AGREEMENT WITH BANK REFRAIN FROM 
COLLECTING DEBT 


Connor Greenville National Exchange Bank, Court Civil Appeals 
Texas, 252 Rep. 329 


Connor was indebted the plaintiff bank two notes, one 
for about $2,000 due June 1920, and the other for about $10,000 
due October 1920. June 1920, the bank was pressing Connor 
for payment the $2,000 note. that date Connor’s father, 
Connor, order obtain extension time for his son, agreed 
writing that any indebtedness due the bank should entitled 
paid full before anything should paid any indebtedness due 
him. the time the agreement Connor was indebted 
his father notes and account that were then due. 

Subsequent the agreement the bank several times permitted 
Connor renew both his notes without the knowledge con- 
sent Connor. The $2,000 note was finally paid, but the note 
for $10,000 remained unpaid when Connor was adjudged 
bankrupt. 

Connor received dividends his claims against the estate 
Connor about $5,000. The plaintiff brought action against 
Connor recover that amount. The action was based 
alleged breach Connor’s agreement. 

was held that Connor’s agreement was refrain from enfore- 
ing his claims against his son until the latter’s indebtedness the 
bank became due and full October and the 
bank failed enforce its claim against Connor when had the 
right so, Connor could thereafter enforce payment his 
claims without violating his agreement. was, therefore, entitled 
receive and keep the dividends paid him from the bankrupt’s 
estate. For this reason judgment for the plaintiff was reversed. 


Action the Greenville National Exchange Bank against Con- 
nor and another. From judgment for plaintiff, the named defendant ap- 
peals. Reversed and rendered. 

The appellee brought the suit against Connor and Con- 
nor, seeking judgment personam against each them. Con- 
nor was sued for $10,000, interest and attorney’s fees alleged due 
promissory note executed him the sum $10,000, with per 
cent. interest from maturity, payable the order the appellee Jan- 
uary 29, 1921, dated December 31, 1920, and providing for attorney’s 
fees. Connor was sued for $5,000 (the same apply credit 
the debt Connor), upon the following written instrument 


Tex., June 1920. 
National Exchange Bank, City—Dear Sirs: 
sideration the extended son Connor your bank 
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agree that any indebtedness due said bank shall entitled paid 


full before anything paid any indebtedness me. 


the petition was 


before the 7th day June, 1920, said defendant (V. 
Connor) being indebted the plaintiff that time, and part said 
indebtedness past due, order secure extension time and 
procure additional credit and additional extensions time, made 
statement writing relating his assets and liabilities; that the 
same time and for the same purpose the defendant Connor, being 
the father ‘his codefendant herein and claiming indebtedness 
against said codefendant $11,000, the instrument above 
described. 


The petition further alleged: 


the time said statement was made, and the time said 
instrument writing was executed and delivered the plaintiff, the 
plaintiff was insisting upon the prompt payment and settlement any 
and all indebtedness that said Connor might owe it, and portion 
thereof, above alleged, had already matured; that plaintiff was un- 
willing extend the payment said indebtedness, continue ex- 
tend said defendant Connor, until and unless his father, 
Connor, should enter into the agreement above set forth; and that 
the extent said agreement was that, between the plaintiff and the 
defendant Connor, the plaintiff was have any indebtedness the 
said Connor might owe satisfied out any property belonging 
the defendant Connor before the defendant Connor should 
have any indebtedness due him said Connor paid out said 


The petition further alleged that after the execution the note and 
the instrument Connor was adjudged bankrupt the Federal 
court, and that Connor received dividends his claim against 
the estate Connor about $5,000. The petition prayed for judg- 
ment against Connor for the unpaid balance the note and for 
judgment against Connor for the amount received him 
dividends from the estate Connor, bankrupt. 

The defendant Connor entered general denial the petition 
and pleaded his final discharge bankruptcy bar any right re- 
cover personal judgment against him. 

The defendant Connor entered general denial and specially 
pleaded defense that the instrument sued was without any con- 
sideration whatever; that there was agreement for any additional 
credit extended that was not meant nor intended 
that the event Connor should not participate and 
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receive such dividends might declared; that was not contem- 
plated agreed that any extension time payment, was done, 
should granted Connor upon any said indebtedness that 
might owing the bank, any other indebtedness not then owing and 
due. 

The case was submitted the jury upon special issues, and upon the 
answers the jury judgment was rendered favor the appellee 
against Connor for $4,924.13, the amount the dividends re- 
ceived from the bankrupt estate Connor, with interest same. 
The judgment further provided that the plaintiff take nothing against 
Connor. 

appears from the evidence that Connor, single man and 
years old, who began lumber business Greenville the spring 
1919, the son Connor. May 26, 1919, Connor opened 
account with the appellee bank, borrowing $1,000 the time. 
June 1919, borrowed additional $1,000, with his father, 
Connor, and June 11th borrowed additional $2,000, 
with his father surety. Similar transactions with the bank continued 
until Connor owed the bank about $12,613.75. that sum 
money owing, $2,013.75 was evidenced note due June 1920, and 
$10,600 was evidenced note due October 1920. The two notes 
were plain notes, without any surety and unsecured any collateral. 
June 1920, the note for $2,013.75 maturing June 5th, the bank was 
demanding substantial reduction Connor the indebtedness 
owing him, and Connor was seeking extension his note, in- 
sisting that while his business the time was not good and was not 
able pay the note, the bank was nevertheless safe the debts for the 
reason that did not owe anybody but the bank and his father, 
Connor, and the bank would paid before his father would get any- 
thing his debts. The bank before would agree allow 
sion payment the note maturing demanded Connor 
written financial statement and that procure from Connor, his 
father, the instrument under consideration. The bank official prepared 
the instrument suit and handed Connor and the new note 
was made and signed him; but the transaction was not com- 
pleted until the financial statement was made out and the signed instru- 
ment procured from Connor. The note was made out for $2,000 
due days after date. June 1920, Connor handed the bank 

_the instrument signed Connor, and the same time brought 
the written financial statement, and the maturing note $2,013.75 was 
renewed, less the $13.75 paid, and the time payment was extended. 
The note for $10,600 was not due until October 1920. the time 
Connor signed the instrument suit, knew the two notes owing 
Connor the bank, and the date maturity the same. 
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the time Connor signed the instrument suit, Connor owed 
him for borrowed money follows: note for $3,471.94, bearing per 
cent. interest from date, and dated January 1920, and demand; 
note for $5,000, bearing per cent. interest dated June 24, 1919, due 
January 1920; and account for money paid $2,698. The notes and 
account owing Connor were due and unpaid the time the in- 
strument suit was signed, and the said notes and account were never 
extended after that date. The bank’s note $2,000, dated June 1920, 
was renewed again July 1920, and again August and again 
September 1920, and was paid off full November, 1920. 
September 30, 1920, $600 was paid Connor the bank his 
$10,000 note; and the bank then agreement with Connor re- 
newed for $10,000 and extended the time its payment January 
1921, and renewed again agreement with Connor De- 
cember 31, 1920, and extended the time payment January 29, 1921. 
does not appear that these renewals and extensions were with the 
knowledge and consent Connor. The evidence undisputed 
that the bank did not demand nor seek enforce payment 
Connor the two notes the maturity the same. does not appear 
that Connor did not have sufficient property and money satisfy 
the $10,000 note when due October 1920, when due December 
31, 1920. does appear that Connor did have real estate and 
merchandise hand, and further that June 1920, and the 
time the account was closed (January 13, Connor had de- 
posited the bank appellee January 10, 1921, 
Connor filed voluntary petition bankruptcy the Federal 
court Dallas, and thereafter, the seventh day March, 1922, was 
finally discharged from all debts and claims. The appellee bank and 
Connor were the only unsecured creditors the bankrupt, and 
each them was paid per cent. their claims, which were duly filed 
the proceeding. The bank demanded Connor that 
authorize the trustee bankruptcy pay his per cent. the 
bank; and the demand being refused, this suit was instituted. ap- 
pears further that Connor did not demand seek enforce pay- 
ment Connor his indebtedness before January 10, 1921. 
Neyland Neyland, Greenville, for appellant. 
Clark Sweeton, Greenville, for appellee. 


LEVY, (after stating the facts above)—The appellant assigns 
error upon the refusal the court give the jury the following in- 


are instructed that under the pleadings and evidence the 
above cause verdict can rendered against the defendant Con- 
nor, and you are directed the court find verdict his 
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The evidence without dispute the following facts: (1) That 
the bank renewed the $2,000 note Connor July 1920, and 
again August and again September 1920; (2) that the bank 
did not enforce payment the $10,600 note Connor when 
was due October 1920, but September 30, 1920, received $600 
payment and agreement with Connor, without the knowledge 
consent Connor, renewed for $10,000 and extended the time 
payment December 31, 1920, and renewed again agreement 
with Connor December 31, 1920, and extended the time pay- 
ment January 29, 1921; (3) Connor did not demand seek 
enforce payment Connor his indebtedness before and until 
Connor was adjudicated bankrupt his voluntary petition 
bankruptcy filed the Federal court January 10, 1921; (4) that the 
bank and Connor were the only unsecured the bank- 
and they filed their claims and were paid dividends less than the 
full amount their debts. Entering general denial, the appellant 
did, the allegation breach his contract, the burden proof 
was upon the bank show that the appellant did breach the contract 
sued upon. And the question that whether not the facts stated 
above show breach appellant the contract sued such sub- 
ject him liability for damages. 

According the terms the instrument suit, the ‘‘considera- 
for its execution was ‘‘the credit extended son Con- 
nor your the appellee herein. The ‘‘agreement’’ promise 
appellant for the ‘‘consideration’’ recited was ‘‘that any indebtedness 
due said bank,’’ evidently referring the debts owed the son, ‘‘shall 
entitled paid full before anything paid any indebted- 
ness order properly construe the agreement and deter- 
mine the intention the parties, the language used will considered 
connection with the conditions and circumstances under which the par- 
ties the time were contracting. The show that the bank 
had previously extended Connor ‘‘a line that is, 
had loaned him money different times upon the promise writing 
repay given future time. The amount money loaned the bank 
Connor was evidenced two notes: one for $2,013.75, due 
June 1920, and one for $10,600, due October 1920. The bank 
deemed itself insecure the amount the indebtedness owing, and was 
demanding Connor that reduce the indebtedness payment 
the note maturing June 1920. Connor was asking the bank 
for extension time payment the note maturing. agree- 
ment was reached between the bank and Connor which the 
bank would renew the note $2,013.75 maturing June 1920, and ex- 
tended the time its payment for days Connor furnished 
written financial statement and produced from his father and delivered 
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the bank the instrument suit. The instrument was signed the 
father and then delivered the bank. the time the father signed the 
instrument, Connor was also indebted, the bank knew, the 
father two notes and open account for money advanced, and the 
indebtedness was due and maturing. The father knew the two notes 
owing the bank his son, and the maturity the same. The fore- 
going indicates the difference between the bank and Connor 
that Connor wanted the $2,013.75, less interest due, renewed and 
extended for payment least days longer, while the bank wanted the 
$2,013.75 paid its maturity made more secure renewed. The 
$10,600 was not due the time, and its payment was not the time 
being urged pressed. Evidently from the facts the bank would not 
have agreed, and did not agree, with Connor extend the payment 
the maturing note $2,013.75 without the desired instrument suit 
signed Connor, the father. The bank knew that its $10,600 note 
was not due and payment could not legally insisted the 
time, and that the claims Connor were due and maturing, and 
that Connor could insist payment his claims before the bank’s 
$10,600, well the $2,013.75, extended, were collectible. 
further evident from the that Connor, sign- 
ing the instrument consenting for the bank extend the $2,000 note 


for days, was willing forego his legal right demand and insist 
upon payment Connor his due and maturing claims, and the 
advantage which such right gave him over the bank the time, not 
alone for the days but until the time the bank could legally collect 
full the $10,600 note, well the $2,000 note, priority Con- 
nor’s claims. 


When viewed connection with the situation and condition between 
the parties, the language the instrument suit would quite clearly 
show the actual contract which the bank and the appellant intended 
make and upon which their minds mutually met. The words ‘‘the credit 
extended son Connor your bank’’ were intended mean 
and refer the bank’s extension the time payment Con- 
nor his $2,013.75 note from June July 1920. The words ‘‘any 
indebtedness due said bank’’ were intended mean and refer the 
two notes owing the bank Connor—the one for $2,000 and the 
one for $10,600. The words ‘‘shall entitled paid full before 
anything paid any indebtedness me’’ were intended mean that 
the bank should have the right demand payment and enforce col- 
lection against Connor his existing indebtedness when such in- 
debtedness was due and payable, and that Connor would forbear 
making demand and insisting payment his existing claims against 
Connor until the time that the bank’s claims were legally collectible 
full. other words, the bank was agreeing extend the $2,013.75 
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note Connor and not enforce its payment for days from June 
1920, Connor would also agree forbear enforcing his claims 
due and maturing the time, until both the bank’s notes became due 
and collectible full. The clear intention the parties was that the 
time should begin and commence for the bank demand and enforce 
the collection its claims when they were due not later than October, 
1920. There was contract the bank change that date without 
where the forbearance granted because return promise suf- 
ficient consideration support, has been held, agreement either 
the debtor third person, where the creditor has pursuance 
such agreement actually forborne. Von Brandenstein Ebensberger, 
Tex. 153; Armstrong Co. Snyder, Tex. Civ. App. 
394, 379. Hence the bank could only predicate liability 
the instrument suit Connor collected his claims ‘‘before’’ the 
time the claims the bank were legally collectible according the in- 
tendment the parties. But according the undisputed evidence the 
bank did not avail itself the right enforce collection its claim 
when due. the contrary, the bank, without the knowledge assent 
Connor, agreed with Connor extend the time payment 
both notes the time these notes were maturing. The agreement 
between the bank and Connor for the several extensions was sub- 
sequent the contract suit, and upon good consideration, and was 
binding the bank and Connor. the bank had the right 
make the extensions time payment the notes under the terms 
the agreement suit according the intendment the parties, then 
clearly Connor violated his part the agreement when collected 
the dividends from the trustee bankruptcy shown the evidence. 
But the bank contracted did, with Connor make the 
extensions mentioned without the legal right under the agree- 
ment suit, then Connor was not bound the acts the bank, 
and could avail himself the right collect his claims after the 
bank failed, did, enforce payment Connor his in- 
debtedness when the last note was collectible October, 1920. 
reasonable infer from the circumstances the time the execution 
the instrument suit that the indulgence time the bank should 
give Connor his notes was meant extend only the first ex- 
tension from June July 1920. The only promise the bank 
the time was grant indulgence the $2,013.75 note for days, and 
was contemplated the parties that Connor should forbear 
his claims only until the bank was legal position 
enforce collection all its claims. The bank was such legal position 
October 1920. That agreement extension for the first days 
could not have been intended for the further extension time pay- 
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ment, nor for series extensions from time time, indefinitely, 
that the bank and Connor could, their pleasure, always prevent 
Connor from payment his claims, even using the 
statute limitation defense. Such construction the written 
instrument with such consequences cannot adopted without clearly 
expressed intention that effect the instrument itself. The time in- 
tended for Connor make payment, and the time the bank was 
intended enforce the payment the notes, was the maturity 
the same July and October, 1920. Consequently the agreement the 
part the bank according the intendment the parties was not met 
and satisfied when the bank agreed the several extensions, instead 
enforcing collection the notes when due. Failing begin enforce 
collection October, 1920, the bank did, when could legally have 
done so, had the effect under the agreement authorizing Connor 
enforce payment his claims without subjecting himself liability 
for violation his contract. was contemplated the parties that 
soon the debts the bank were due and collectible the bank the 
debts Connor might paid, the bank did not act its 
right prior collection the time intended the parties. 

The judgment reversed and here rendered favor the appel- 
lant, with costs the trial and appeal. The judgment 
Connor will remain undisturbed. 

Reversed and rendered. 


BANK OBLIGATED PAY CHECK ISSUED 
PAYMENT DRAFT 


Bank Palmetto Marine Bank Trust Co., Circuit Court 
Appeals, 292 Fed. Rep. 983 


The Marine Bank Trust Co., the plaintiff this action, received 
for collection from the firm Shepard and Gluck their draft for 
$10,000 the defendant, the Bank Palmetto. Upon receipt the 
diaft the defendant issued its check for the amount the draft less 
exchange, payable the plaintiff bank. 

Thereafter, Shepard Gluck, upon learning that the defendant 
had issued its check payment the draft, paid draft for $10,000 
drawn them favor the defendant. With knowledge this 
fact, the defendant refused pay its check. The plaintiff then 
brought this action recover the amount thereof for the use 
Shepard Gluck. 

was held that the plaintiff was entitled recover even though 
the defendant urged that its vice-president, who had been gambling 
cotton futures with Shepard Gluck, fraudulently issued the 
check sued upon the payees who had money deposit. The 
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held because Shepard Gluck, acting the belief that the 
check was good and would honored, paid the draft favor the 
defendant and thereby changed their position. 

was also held that the check was that the defendant, although 
was issued officer the latter violation his trust. 


Error the District Court the United States for the Northern 
District Georgia; Samuel Sibley, Judge. 

Action the Marine Bank Trust Company, for the use Shepard 
Gluck, against the Bank Palmetto. Judgment for plaintiff, and 
defendant brings error. Affirmed. 

Lamar Smith, Atlanta, Ga. (Smith, Hammond Smith, 
Atlanta, Ga., the brief), for plaintiff error. 

Edgar Watkins, Atlanta, Ga., and Sidney Holderness, Carroll- 
ton, Ga, (MacAsbill and Horace Russell, both Atlanta, Ga., the 
brief), for defendant error. 


BRYAN, Cireuit suit against the Bank Pal- 
metto, Ga., defendant, upon its check for $9,987.50, payable the 
order the Marine Bank Trust Company, New Orleans, plaintiff, 
which sues for the use Shepard Gluck, cotton brokers the New 
Orleans Cotton Exchange. 

The defendant telegraphed Shepard Gluck that one Bullard had 
deposited with $10,000 their credit. Shepard Gluck immediately 
thereafter drew, and placed with the Marine Bank Trust Company 
for collection, their draft for $10,000 the defendant. Upon receipt 
this draft the defendant issued the check sued for the full amount 
thereof, less exchange. the same day that the defendant ‘advised 
Shepard Gluck Bullard’s deposit, Bullard drew draft Shepard 
Gluck for $10,000, payable the order the defendant, and when 
was presented Shepard Gluck they inquired the Marine Bank 
Trust Company whether their draft the defendant had been paid; 
and, upon being informed that defendant’s check had been received 
payment, and acting the belief that would honored upon presen- 
tation, they paid the amount Bullard’s draft the defendant. 

The defendant, with knowledge that Bullard’s draft its favor had 
been paid, thereafter refused pay its check, and now seeks defeat 
recovery thereon urging defense that Bacheller, its vice-president, 
was engaged gambling contracts cotton futures with Shepard 
Gluck that Bullard did not deposit $10,000 Shepard Gluck’s credit 
that Bacheller falsely represented that such deposit had been made, and 
fraudulently issued the check sued on. 

the conclusion the evidence, the court charged the jury find 
for the plaintiff, and judgment was entered for the amount represented 
the check, with interest and costs. 
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Armstrong American Exchange National Bank, 133 433, 
469, Sup. Ct. 450, 461 (33 Ed. 747), said: 


obligation will enforced, though indirectly connected with 
that the plaintiff does not require the aid the illegal transaction 
make out his 


Shepard Gluck were induced pay the draft favor the de- 


fendant the belief that defendant’s check for like amount was good 
and would honored. They would not otherwise have paid the draft, 
and their situation much the same would have been they had 
the check. They changed their position their injury solely 
because their faith the check, and are therefore entitled re- 
Violett Patton, Cranch, 142, Ed. 61; Townsley 
Sumrall, Pet. 170, Ed. 386. The defendant cannot one and 
the same time keep the money received the faith its check and 
refuse pay the check, seeks do. was not necessary for 
Shepard Gluck resort any transaction which may have taken place 
the New Orleans Cotton Exchange, even defendant’s advice 
that deposit had been made with their credit. 

The check that the defendant, although was issued 
officer the bank violation his trust. Bank Palmetto Hyman 
(C. A.) 290 Fed. 353. 

The judgment affirmed. 


BANK ACQUIRING NOTE PAYABLE DIREC- 
TOR NOT BOUND HIS KNOWLEDGE 
DEFECT 


Swanson First National Bank Burlington, Supreme Court 
Colorado, 219 Pac. Rep. 784 


The First National Bank Burlington, the holder promissory 
note executed the defendant, which was secured mortgage 
the defendant’s land, brought this action foreclose the mortgage. 
The question presented the case was whether the plaintiff was 
holder due course the defendant’s note. 

appeared that the original payee, who transferred the note 
the plaintiff bank, was one its directors. was held that assuming 
that was, charged the defendant, guilty fraud and duress 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 811. 
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obtaining the note, the bank was not chargeable with notice any 
defect the payee’s title since the bank, acquiring the note, was 
represented another officer, and the payee the note, trans- 

the bank, was not acting for the latter. Accordingly, 
the bank was held holder due course and entitled re- 
cover the note. 


Action the First National Bank Burlington against John Swan- 
-son. Judgment for plaintiff, and defendant brings error. Judgment 
affirmed. 

Penn Collins, Lamar, and Guy Denver, for 
plaintiff error. 

Allen Webster, Denver, for defendant error. 


ALLEN, J.—This suit equity for the foreclosure mort- 
gage. There was decree for plaintiff. Defendant has sued out this 
writ error, and applying for supersedeas. 

The plaintiff the holder promissory note which had been made 
and executed defendant one Sidney Godsman. The note was 
secured mortgage defendant’s land. This the mortgage sought 
foreclosed this suit. The plaintiff sues the assignee such 
mortgage, reason having acquired the note before maturity and 
otherwise due course. 

The plaintiff error, defendant below, contends that the trial was 
had without the joining issues, and that defendant was not permitted 
file answer plaintiff’s amended complaint. There was first 
judgment for plaintiff default. The record with num- 
erous motions and orders made thereafter. One the orders was that 
answer which the defendant had previously tendered should con- 
sidered filed, provided defendant paid certain costs. Such costs were 
thereafter paid. The trial proceeded pleadings and such 
answer the defendant. find ground for reversal the judg- 
ment because any order regarding pleadings the alleged absence 
any proper order. 

the caption the complaint the name the plaintiff ‘‘the First 
National Bank Burlington,’’ and described ‘‘a corporation.’’ 
The plaintiff error contends that the foregoing name not the name 
any legal entity having the power sue. the body the com- 
plaint the plaintiff described corporation organized under the 
National Bank and alleged that its office and principal place 
business located Burlington, Colo. The above-mentioned contention 
plaintiff error seems based the proposition that plaintiff 
does not have legal name, because the name assumes does not desig- 
nate the city and state which the banking institution located. This 
contention without merit. The corporate name national bank 
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need not show the state where does national bank may 
adopt any name which the Comptroller the currency approves. 
762. defendant was entitled know the location plaintiff’s prin- 
cipal office, that information was given the body the complaint. 

Much the argument this application devoted the question 
whether plaintiff holder due course. There sufficient evidence 
the record support the finding that plaintiff such holder. That 
being the case, there necessity for the consideration questions 
relating the alleged fraud and duress the original holder payee 
the note, unless the question next considered. The original 
payee, who charged defendant with fraud and duress procuring 
the note, was the party who transferred the note the plaintiff bank, 
and such payee director plaintiff, banking corporation.. Assum- 
ing, but not conceding, that the payee was guilty fraud and duress 
charged, and therefore would know the infirmities the instrument 
and defects his title thereto, the question arises: Must his knowledge 
imputed the bank? The question must answered the negative 
this The bank, acquiring the note, was represented and acted 
another officer. The payee the note, Sidney Godsman, trans- 
ferring the instrument the bank, was not acting for the bank. did 
not act for the corporation any time connection with this note. 
was dealing only for himself when negotiated the paper. Under such 
circumstances his knowledge not imputed the corporation. 
490, 2358. The principle here applied was recognized by. 
this court Franklin Mining Co. O’Brien, Colo. 129, 141, 
1016, Am. St. Rep. 118. 

The application for supersedeas denied, and the judgment 
affirmed. 


NOTE GIVEN FOR DEBT DISCHARGED 
BANKRUPTCY 


Fonville Wichita State Bank Trust Co., Supreme Court Arkansas, 
255 Rep. 561 


defense this action brought the plaintiff bank note 
executed the defendant, the latter pleaded that the note was 
executed without consideration since was given debt 
which owed the bank prior his discharge bankruptcy. 

was held that the plea lack consideration did not con- 
stitute defense the action for the reason that, after the de- 


similar decisions see Banking Law Journal Digest (Second 
Edition) 262, 341. 


a 
q 
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fendant’s discharge bankruptcy, the debt remained moral 
obligation sufficient serve consideration for new promise 
pay the debt. 

was also held that the fact that the note was given renewal 
note obtained from the defendant means threats the 
bank’s ill will made the president the bank did not make the 
note void the ground duress. 


Appeal from Cireuit Court, Washington County; Dickson, 
Judge. 

Action Wichita State Bank Trust Company against 
Fonville. Judgment for plaintiff and defendant appeals. Affirmed. 

Sullins Ivie, Rogers, and John Mayes, Fayetteville, for 
appellant. 

Grabiel, Fayetteville, and Preston Cox, Wichita Falls, 
Tex., for appellee. 


the banking business the city Wichita, that state, and insti- 
tuted this suit the cireuit court Washington county against appel- 
lant recover negotiable promissory note executed 
appellant July 1919, for the sum $6,152.32, due and payable six 
months after date. 

Appellant pleaded his answer that the note was executed without 
cosideration, and support his plea alleged the fact that 
was originally indebted appellee sum money but was discharged 
bankruptcy, and that the note suit was executed solely cover the 
amount said discharged debt and interest thereon. Appellant also 
alleged his answer that the execution the note procured 
threats and acts intimidation the part appellee’s officers and 
agents. 

Evidence was adduced the trial before jury, but the court directed 
the jury return verdict favor appellee for the full amount 
the note suit, which was done. 

The only question presented this appeal whether not there 
any dispute the evidence which would justify submission the 
issue the jury. 

The plea lack consideration presented defensé, for, according 
all the authorities this subject, discharge only 
serves wipe out the remedy, but leaves the debt moral obligation, 
which sufficient serve consideration for new promise pay the 

the issue duress obtaining the note, the facts, according 
the testimony appellant himself, were follows: Appellant origi- 
nally resided Wichita, Texas, and after becoming indebted appellee 
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filed petition and was discharged. Later executed 
note the request appellee bank. The note suit was renewal, 
and the first note was the year 1916, shortly after the dis- 
charge bankruptcy. That note was due and payable six months and 
was renewed at, shortly after maturity, and the renewals were con- 
tinued until the note suit was executed, dated July 1919. The note 
suit was the last five renewals the first note executed after the 
discharge bankruptcy. 

Appellant testified that shortly after the discharge 
opened place business within two doors the bank, and that 
Mr. Ferguson, president the bank, came into his place business one 
day and insisted his giving the bank new note for the debt which 
had been discharged bankruptey. Appellant’s narrative the trans- 
action, given his own language, was follows: 


came into little place where was starting new business 
and wanted sign another note and told him, said, ‘Mr. Fergu- 
son, attorney advises not sign any new note this 
and says, Well, you want pay it, don’t you?’ said, ‘Yes, would 
glad pay all right was able, but cannot sign the note because 
attorney told not to.’ says, ‘You don’t want the ill will 
this bank next door you, you?’ told him didn’t want the ill 
will anybody, and says, sign this, you will have the ill will 
this bank,’ and still insisted not signing it, and insisted that 
didn’t sign would give trouble all the time and 
told him would anything keep from giving trouble, had 
trouble enough going through bankruptcy, and signed the note under 
the pressure Mr. 


Appellant further testified that renewed the note from time 
time because the bank ‘‘had chain around neck and there 
was nothing else for only sign Our conclusion that 
this testimony was not sufficient present issue intimidation 
duress obtaining the execution the note suit. the 
Bosley Shanner, Ark. 280, the court made the following declaration 
the law this subject 


order that contract statement shall void, because 
threats menaces, necessary that the threats and circumstances 
should character excite the reasonable apprehensions man 
person ordinary courage, and the promise, contract statement 
should made under the influence such threats 


This declaration law was quoted with approval the court 
Gardner Ward, Ark. 588, 138 Ark. 981, and directly applicable 
the facts the present case. does not appear from appellant’s 
testimony that the officer the bank made any direct tangible threat, 
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but merely held out him that refusing sign the note would 
the ill will the bank. This not sufficient constitute duress 
such would avoid the contract. The parties were dealing entirely 
arm’s length and there was such intimidation coercion cal- 
culated put appellant fear either his person property. 
certainly too much believe that appellant was laboring under any 
fear apprehension danger for period three years during which 
time the note was repeatedly renewed. There being evidence suf- 
ficient justify the submission this issue the jury, the court was 
correct peremptorily directing verdict. 
Judgment affirmed. 


EXECUTION NOTES HELD UNAUTHORIZED 
UNDER POWER ATTORNEY 


Columbia Bank Tennenbaum, Supreme Court New York, Appellate 
Division, 199 Supp. 138 


The defendant gave his bookkeeper, Max Brown, power at- 

torney issue checks, notes, and other instruments transacting 

any business directly indirectly with the state bank. Brown made 
two notes, payable the State Bank, which the United Knit Wear 
Mills, was named payee. These notes were given payment 
for stock the company. 

The plaintiff bank, after ascertaining that Brown had power 
attorney act for the defendant, but without ascertaining the extent 
his authority, discounted the notes. Later, when they were pre- 
sented for payment, payment was refused. The plaintiff then brought 
action the notes. 

was held that although the notes question were made payable 
the State Bank, the giving the notes was not within the scope 
Brown’s authority for the reason that, they were payable third 
party, their execution and delivery was not transaction business 
with the State Bank. was further held that all who dealt with the 
notes were bound inquire into the authority Brown, and the 
consideration for their execution was something with which Brown 
had power deal, the defendant was not bound thereby. 
judgment for the plaintiff was reversed. 


Leopold Blumberg, New York City, for appellant. 
Ernst, Fox Cane, New York City (Melville Cane, New 
York City, counsel), for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) 47. 
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DOWLING, J.—The complaint herein sets out two causes action, 
each based promissory note for $1,250, the first payable October 
1921, and the second payable October 10, 1921. The notes are identical, 
except the due date. The first note follows: 


$1,250. New York, June 30, 1921. 

“On October 1921, after date, promise pay the order the 
United Knit Wear Mills, twelve hundred and fifty and 00/100 
dollars, payable State Bank, Williamsburg Branch, Graham avenue, 
Brooklyn, Value received. 

Due October 10, 1922. 

Indorsed: ‘‘The United Knitwear Mills, Ine. 
Boepple, Pres.’’ 


These notes, after indorsement the payee, were discounted 
plaintiff, and, when they were presented for payment, payment was 
refused the same having been stopped defendant October and 
8th. 

The defendant has been engaged the knit goods manufacturing 
business for number years, trading under the name Empire Knit- 
ting Works. Max Brown was employed him bookkeeper and 
accountant. June, 1921, the defendant sailed for Europe and left his 
business charge Brown during his absence, which was for period 
between about June and October, 13, 1921. Prior his departure 
the defendant executed the said Brown power attorney, 
follows: 


all men these presents, that Harry Tennenbaum, proprietor 
the Empire Knitting Works, residing Varet street, the city 
New York, county Kings, and state New York, have made, con- 
stituted and appointed, and these presents make, constitute and ap- 
point, Max Brown, said city, true and lawful attorney, for 
and name, place and stead, transacting any business, directly 
indirectly with the State Bank, Williamsburg Branch, its officers 
agents, sign, indorse, draw, make, execute and deliver all such 
notes, checks, bills exchange and other contracts instruments 
writing, with without seal, and such verbal contracts may deem 
proper, sign name written the margin hereof, giving and 
granting unto said attorney full power and authority and per- 
form all and every act and thing whatsoever, requisite and necessary 
done and about the premises, fully, all intents and purposes, 
might could personally present, with full power substitu- 
tion and revocation, hereby ratifying and confirming all that said at- 
torney his substitute shall lawfully cause done virtue 
hereof, and any such notes, checks, bills exchange, contracts in- 
struments, signed, indorsed, drawn, accepted, made, executed delivered 
said attorney, and which shall hereafter received come 
said its officers agents, shall bind and are hereby ratified and 
the undersigned. 
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witness whereof, have hereunto set hand and seal the 23rd 
day June, the year one thousand nine hundred and twenty-one. 
Tennenbaum. [L. S.] 
and delivered presence 
Harken. 
acknowledged June 23, 1921, before 
Harken, notary 
Tennenbaum, 
Brown, Atty.’’ 


During the absence the defendant, Max Brown, while charge 
the business, paid bills which became due the usual course, purchased 
merchandise which was necessary for the conduct the business, paid 
the help, and for that purpose drew, attorney, some checks 
the State Bank, which were drawn the order 
also had charge the sale the defendant’s products. did not 
during that period time purchase any machinery but only such mer- 
chandise was necessary for the business. time during the con- 
duct the defendant’s business did give any one any notes 
trade acceptances payment any current obligations for merchandise 
bought, and always paid his obligations check the usual manner. 
trade acceptances were made drawn Brown the absence 
the defendant, and Brown paid all the current obligations checks. 
time did the defendant have any direct dealings with the United 
Knitwear Company, the payee the notes, except that sold the 
United Knitwear Company merchandise through selling agent. 

Defendant was not allowed prove what the actual transaction was 
between Brown and the United Knitwear Company which led the 
giving the notes suit. When the notes were presented for discount, 
the vice-president the plaintiff bank testified did not get touch 
with Brown nor make any inquiry ascertain from him the nature 
the transaction the course which the notes were given. spoke 
one the Empire Knitting Works the notes, nor did ever 
see the original the power attorney; saw copy thereof only 
after this suit was brought. 

The credit man the plaintiff bank testified that the request 
its vice-president talked over the telephone with the manager the 
State Bank, Williamsburg Branch, who told him had the power 
attorney file the bank, that defendant was worth over $40,000, 
and that the signature agreed with the authority admitted 
that had not read the power attorney when the notes were dis- 
and that had made inquiry the Knitting Works 
Brown’s authority sign them. 

When the defendant sought, his own testimony and that Brown, 
show the purpose for which the notes were given, every effort 
was objected plaintiff’s counsel, and, the objections being sustained, 
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exceptions were duly taken. First sought this by.reading from 
defendant’s examination before trial certain questions not read plain- 
tiff’s Beginning the top page the record, and run- 
ning over page 50, are questions seeking show the real transaction 
for which the notes were given. From the form the interrogatories 
apparent that defendant was endeavoring establish that the notes 
were given payment for purchase stock Brown for defendant 
the United Knitwear Mills, order obtain its business, which stock 
was never delivered defendant; nor was defendant allowed show 
that Brown had never signed any other notes commercial paper 
defendant’s name, although the question excluded had been asked 
plaintiff’s counsel upon the examination before trial. Nor was either 
Brown defendant allowed give any testimony the considera- 
tion for the notes the under which they were given. 

Although the learned trial court had said during the course the 
trial that thought there was evidence enough the jury the 
question authority, took the view towards the close the case that 
the power attorney was itself sufficient authority execute the notes, 
and therefore ultimately directed verdict for 

Had the plaintiff done its duty, and inspected the power attorney, 
copy thereof, before discounted the notes suit, would have 
ascertained that conferred upon Brown power represent defendant 
only, ‘‘in any business, directly indirectly, with the State 
Bank, Williamsburg Branch,’’ make notes other instruments 
The making and delivery these notes was not transaction 
business with the State Bank, was transaction with United Knit- 
wear Mills. The mere making note payable the bank did not 
necessarily constitute the transaction business therewith. The ques- 
tion involved was not whether Brown had made the note payable thereat, 
but whether the giving the note the payee was within the scope his 
authority. the mere making the note payable the bank 
Brown irrevocably bound defendant, Brown could have speculated 
stocks, bought real estate, purchased mills, and merely desig- 
nating the State Bank the place payment, left defendant helpless. 
Undoubtedly, checks drawn the State Bank, notes bills its 
order exchange for cash received, would have been within the scope 
the power attorney. But when note was made third party, 
all who dealt with were bound inquire into the authority the 
attorney who signed it. The learned trial court properly said: 


note not transaction with the State Bank; transac- 
tion between the Knitwear Mills and the maker the note, and 
incidentally payable the State 
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The plaintiff ascertained that Brown had power attorney act 
for defendant, but never sought ascertain the extent its authority. 
Had inquired, would have ascertained that the instrument was 
complete protection only for the State Bank. would then have in- 
quired into the consideration which Brown received for the making 
the note. that consideration was one which was proper received 
under Brown’s exercise authority from his principal, the note was 
valid. the consideration was something with which Brown had 
power deal his principal’s absence, the note did not bind the latter. 

Plaintiff now claims that defendant bound the theory 
Brown’s general agency act for him. That not the theory which 
the verdict was directed, which was that the transaction came expressly 
within the terms the power attorney. But the contention now 
made were correct, would afford the more reason for admitting de- 
fendant’s proffered proof that the transaction was not one within the 
scope Brown’s authority. Even upon the proof which now the 
record, question fact was presented the extent Brown’s 
authority, addition which reversal required, because error 
excluding the testimony Brown and defendant the actual 
transaction involving the giving the notes suit and the condition 
defendant’s affairs when they were given. 

The judgment and order appealed from should reversed, and 
new trial ordered, with costs appellant abide the event. concur. 


DEPOSITOR CONTRACTING FOR EXCESSIVE 
INTEREST NOT PROTECTED DEPOS- 
ITORS’ GUARANTY FUND 


McQuerry State, Supreme Court North Dakota, 195 Rep. 432 


The Security State Bank New England agreed purchase for 
the plaintiff Liberty Bonds the prevailing price 90. The bank 
also agreed take the bonds from him par and issue 
ficate deposit for their par value. The plaintiff paid $5,000 for the 
bonds and received certificate deposit for $5,500 payable three 
years with interest per cent. This certificate provided for re- 
turn the deposit excess the rate interest permitted the 
North Dakota Depositors’ Guaranty Law. 

Upon the insolvency the bank the plaintiff brought this action 
compel the depositors’ guaranty fund commission allow his 
claim for payment $5,000 from the depositors’ guaranty fund. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 306. 
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was held that since the plaintiff had entered into contract for ex- 
cessive interest, which the bank was prohibited from making, was 
not within the protection the guaranty fund. judgment 
favor the defendants was affirmed. 


Action against the State and others. From judg- 
ment for defendants, plaintiff appeals. Affirmed. 

Newton, Dullam Young, Bismarck, and Divet, Fargo, 
for respondent. 


BIRDZELL, J.—This appegl from judgment favor the 
defendants action brought compel the allowance claim 
the depositors’ guaranty fund commission and coerce payment the 
same the regular course the administration such fund. The 
appeal raises questions law alone the judgment roll. The facts are: 
About October 1920, the plaintiff, resident Dazey, Barnes county, 
read advertisement daily papers published Fargo the effect 
that the Security State Bank New England would take Liberty bonds 
par, and issue certificates deposit therefor, which would guar- 
anteed under the North Dakota Depositors’ Guaranty Law. The plain- 
tiff, not having hand amount bonds sufficient meet the re- 
quirements the transaction desired consummate, corresponded 
with the bank, and the latter agreed buy bonds for him the pre- 
vailing price 90, and issue certificate deposit for their par 
value. Thereupon plaintiff drew his check, dated October 1920, 
favor the bank New England for $5,000, which was paid the 
regular course. The latter issued time certificate deposit for 
payable the plaintiff three years with interest per cent. per 
annum. November 18th the bank was declared insolvent and closed 
Plaintiff subsequently made proof claim which was allowed the 
receiver and certified the guaranty fund commission. The public 
examiner and the guaranty fund commission refused allow the claim 
for payment from the depositors’ guaranty fund whereupon this action 
was brought. The trial court held that the fund was not liable, and dis- 
missed the action. The propriety this holding challenged this 
appeal, and the application the statute the facts may said 
the sole question for decision, although further contention made 
the respondent concerning the right the plaintiff seek judicial 
review the action the officers who denied his claim. does not 
appear that the latter contention was made the lower court, and, in- 
asmuch our conclusion upon the main question renders its considera- 
tion unnecessary, need not considered here. 
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Section chapter 126, Session Laws for 1917, far bears 
upon the question presented, reads follows: 


deposits not otherwise secured shall guaranteed this act. 
The guaranty provided for this act shall not apply bank’s 
obligation indorser upon bills rediscounted nor bills payable, 
money borrowed from its correspondents 


And section provides: 


bank transacting banking business under this act shall pay 
interest deposits, indirectly, greater rate than five per 
cent. per annum, unless authorized the depositors’ guaranty fund 
commission pay greater rate which shall exceed six (6) 
per cent. per annum, and said depositors’ guaranty fund commission 
hereby authorized and empowered grant permission pay such higher 
rate; provided, that the rate granted shall uniform within any 
county. 

officer, director employee any bank violating the pro- 
visions this section, directly indirectly, shall deemed guilty 
felony and conviction thereof shall punished fine not less 
than one hundred ($100) dollars more than five hundred ($500) dol- 
lars imprisonment the state penitentiary for term not less 
than one year more than three years both, the discretion the 


the plaintiff, depositor, entitled the protection the guaranty 
fund within the meaning and intent the law quoted above? seeks 
recover only the $5,000, and, entitle him recourse against the 
fund for this amount, essential that deemed depositor. the 
$5,000 which sent the bank deposit, must admitted that 
knowingly received therefor certificate deposit which would entitle 
him return exceeding the rate interest permitted section 
quoted above. (In Hettinger county banks were authorized pay per 
and the contract rate return the amount the plaintiff for- 
warded the bank almost per cent.) Under depositors’ guaranty 
acts similar to, not identical with, the above, the uniform holdings are 
that depositor entering into contract for excessive interest, which the 
bank prohibited from making, not within the protection the 
guaranty fund. American State Bank Wilson, 110 Kan. 520, 204 
Pac. 709; Board Com’rs Barber County Foster, 113 Kan. 180, 
213 1054; Iams Farmers’ State Bank, 101 Neb. 778, 165 
145; State Banking House (Neb.) 194 784. regard these 
decisions sound, both from the standpoint policy and principle. 
While the Legislature has clearly indicated that deposits not otherwise 
secured shall protected, has just clearly indicated that loans are 
not protected this fund. The act lays down criteria which 
determine whether giyen transaction shall constitute deposit 
loan, and would seem that one who places money bank, taking 
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therefor evidence indebtedness payable future time and 
contract rate return excess that which the bank permitted 
pay upon deposits, cannot heard complain, his transaction 
regarded loan. should complain, however, and contend, 
does the plaintiff this case, that the transaction was intended both 
parties deposit, then must stand admitted that the plaintiff 
seeking benefits under contract, the making which the other 
party felonious act. One who enters into such contract, though 
actually intending wrong, cannot regarded innocent wrong- 
doing, since must held knowledge the law. Having partici- 
claim the extraordinary benefits the favored position bona fide 
depositor. 

provision depositors’ guaranty law limiting rates 
that banks shall permitted charge upon deposits can inserted for 
but one object, the protection the guaranty fund against the conse- 
quences loose bank methods. bank finds necessary borrow 
money, this act way limits its power so, but, when seeks 
borrow, the lender will loan only the strength the bank’s security. 
the bank such condition that cannot borrow favorable terms 
all, might then seek indirectly borrow soliciting deposits 
and issuing certificates deposit, giving assurances that they would 
secured the depositors’ guaranty fund. Manifestly, the more favor- 
able the contract the prospective depositor, the more likely the bank 
would sueceed obtaining such deposits, and the larger the rate 
interest paid, the greater the likelihood failure and consequent 
liability the guaranty fund. the limitation the contract rate 
interest deposits, and the the penal provision case 
violation. Manifestly, should held that the depositor entering 
into such prohibited contract may nevertheless pursue his claim 
against the depositors’ guaranty fund, would given advantage 
the expense fund which jeopardized his act, and other de- 
positors, acting with scrupulous regard legislative regulations, would 
prejudiced. 

contended that the plaintiff sent his money the bank for 
the purpose purchasing Liberty bonds the current quotation, which 
the bank could repurchase from him par, and that, the absence 
the consummation such transaction, should least considered 
depositor the amount intrusted, the answer that the conversion 
fund held bank for investment does not make the owner the 
fund general depositor within the guaranty law. See Cronk; 
State Farmers’ Bank Page (Neb.) 194 865. 

follows that the judgment appealed from must affirmed. 
ordered. 
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ENFORCEMENT STOCKHOLDERS’ DOUBLE 
LIABILITY 


Bodie Pollock, Supreme Court Nebraska, 195 Rep. 457 


The Constitution Nebraska provides that every stockholder 
banking corporation institution individually liable the 
bank’s over and above the amount stock held him 
amount equal his stock, but that this double liability cannot 
enforced until the assets the corporation have been exhausted 
and the indebtedness the corporation has been judicially ascer- 
tained. Under this provision was held that the legislature cannot 
provide legislative enactment different rule for enforcing the 
liability against the stockholder. 


Action Fred Brodie, receiver the Bank Cass County, 
against Pollock. From order sustaining demurrer the pe- 
tition, plaintiff appeals. Affirmed. 

Gaines, Van Orsdel Gaines, Omaha, for appellant. 

Crossman, Munger Barton, Omaha, for appellee. 


PER CURIAM.—Plaintiff was receiver the Bank Cass County, 

which was insolvent. Before the assets the bank were exhausted and 
without any judicial determination that said assets were insufficient 
pay the creditors, brought action against the defendant Pollock, 
stockholder, for sum equal the face value the latter’s stock, alleg- 
ing his petition that was necessary enforce the double liability 
the stockholders order pay out. The defendant demurred the 
petition upon the ground that did not state facts sufficient constitute 
cause action, and because showed its face that the action was 
prematurely brought. The demurrer was sustained and plaintiff brings 
the case here for review. 
the briefs and upon argument that the petition was 
sufficient except that was not alleged therein that the bank assets had 
been exhausted and that the proper judicial determination the 
amount due had been made. The question is, therefore, may receiver 
bring his action against the stockholders when the bank adjudged in- 
solvent, the appellant receiver contends, must wait until the 
assets are exhausted and judicial determination has been made the 
exact amount justly due, the trial court found 

-The law double liability found Section Art. 12, the Con- 
stitution, and follows: 


similar decisions see Banking Law Journal Digest (Second 
Edition) 1043. 
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stockholder banking corporation institution shall 
individually responsible and liable its over and above the 
amount stock him held amount equal his respective stock 
shares held, for all its liabilities while remains such 


the contention the appellant that this provision not self- 
executing and must construed connection with the legislative enact- 
ment 1919 give effect. The following the legislative enactment 
question, found Section 8015, Comp. St. 1922: 


stockholder banking corporation shall individually 
liable its over and above the amount stock him held, 
amount equal his respective stock shares held, for all its 
liabilities while remains such stockholder. any 
stockholder shall sell, transfer dispose such stock, knowing that 
such bank insolvent, shall deemed the owner such stock, and 
liable thereon the same such stock had not been sold, transferred 
disposed of; and such liability may enforced whenever such bank- 
ing corporation shall adjudged insolvent without regard the prob- 
ability the assets such insolvent bank being sufficient pay all 
its 


But, though the doctrine contended for—that the constitutional 
provision not self-executing—is supported way much respect- 
able authority, this court has held the contrary. case involving 
the liability stockholder banking corporation, was expressly 
that the provisions said Section the Constitution are en- 
forceable without supplementary statutory enactments. Farmers’ Loan 
Trust Co. Funk, Neb. 353, 520. true that the pro- 
vision standing alone may lack the completeness necessary make 
self-operating. This the point upon which number courts have 
held somewhat similar constitutional provisions inoperative them- 
selves. But construing the section with another section the Constitu- 
tion, Section the same article, any lack this kind supplied and 
the section becomes itself fully operative far provide for 
the enforcement the double liability referred therein. The language 
said Section is: 


all cases claims against corporations and joint stock associa- 
tions, the exact amount justly due shall first ascertained, and after 
the corporate property shall have been exhausted the original subscribers 
thereof shall individually liable the extent their unpaid sub- 
and the liability for the unpaid subscription shall follow the 
stock. 


this will seen that the time and conditions the enforce- 
ment the liability are made sufficiently definite. 
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Prior 1897, the Legislature passed law (Laws 1895, ex- 
pressly providing that, whenever any bank receiver should report the 
court that his opinion the assets the bank would not sufficient 
pay out within reasonable time, the court might direct him once 
collect from the stockholders. Proceeding under this statute, the receiver 
the German Savings Bank made such report the court and prayed 
the court for order permitting and directing him sue the stock- 
holders their double liability. The stockholders, one them, in- 
tervened and opposed the application. Their objections were overruled, 
and the order made. This order was reviewed upon the merits this 
court the case State German Savings Bank, Neb. 734, 
and the doctrine announced the court that case has become 
the settled law the state through long course years and line 
which said doctrine has been consistently upheld. The 
referred was considered with unusual care because the legislative 
enactment referred to, which, will observed, similar language 
and purpose the enactment 1919 hereinbefore quoted. other 
words, the Legislature that case this had attempted supple- 
ment the Constitution providing that the stockholders might sued 
before the assets were exhausted. The opinion that case completely 
answers the contention the appellant receiver this. And the reasons 
for sustaining the objections the stockholders that case apply with 
equal sustaining the decision the district court this. was 
there again announced that the two constitutional provisions, Sections 
and Art. 12, were construed together, and that, construed, they 
were completely self-operating and self-executing, the effect that the 
double liability existed, but that could not enforced until the assets 
were exhausted and until the court judicially determined the exact 
amount recovered. was there declared that matter expedi- 
ency policy ought permitted avoid change the express 
provision and direction the fundamental law, and that the Legislature 
could not permitted provide legislative enactment different 
better rule for enforcing the liability against the stockholder, even 
experience seemed show that would beneficial. sure, the 
Constitution could changed, but this connection what the recent 
convention did affords only additional reason why the 
rule long ago announced and uniformly adhered should now 
stand. did the late constitutional convention not change the 
constitutional provisions question but re-enacted them. These con- 
stitutional provisions had received construction which had become the 
settled law the state and that construction had been read into and be- 
come part the said provisions. well settled many, not 
most, the country that, where construction 
constitutional has been adopted and constitutional conven- 
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tion thereafter re-enacts such provisions, re-enacts not only the lan- 
guage the provisions but the construction which has attached the 

Probably better exposition and declaration the law with respect 
the question now before the court can found than appears the 
opinion written the case State German Savings Bank, supra. 
the interest clear and comprehensive statement excerpts from that 
opinion are here quoted: 


will observed once that the general effect these two pro- 
visions establish liability, free from interference the legisla- 
ture, stockholders all corporations, subject certain conditions, 
for their unpaid and the case banking corporations, 
additional liability for further amount equal the amount stock 
held any person for the purpose paying debts incurred while such 
person stockholder. The conditions attached the enforcement 
the first liability are that its must cases claims 
against that the amount such shall first ascer- 
tained, and that the corporate property shall have been exhausted. 

upon the court authorize the receiver bank, merely upon report 
that his opinion the assets the bank are insufficient pay its liabili- 
ties within reasonable time, collect this unpaid conflict 
with section have quoted it? large portion the argu- 
ment support the statute has been addressed three points: the 
first place, consideration the policy the statute, which mani- 
festly afford speedy and somewhat summary remedy for 
insolvent banks, and enable the receivers, for their benefit, 
promptly enforce liabilities stockholders. Secondly, the justness 
this policy, the danger attending upon any process requiring securities 
immediately sold, often falling market and sacrifice, or, 
that danger avoided, the still greater danger delaying resort 
proceedings against stockholders until such time that their death 
insolvency the remedies become ineffectual. Thirdly, appeal 
the general principle that the corporation, while was going concern, 
had the right make calls for unpaid subscriptions regardless the 
sufficiency its assets pay existing liabilities, and that this right 
passed the receiver, that the receiver, collecting unpaid sub- 
acting merely does collecting other assets. 
freely grant the correctness the last statement the statement 
general principle law, and further concede the correctness the 
contention the appellee the policy the statute. may 
further, for the purposes this case, acquiesce the position counsel 
that for the effective winding insolvent banks and the protection 
depositors remedy against stockholders should permitted some 
before, slow process liquidation, other assets shall have 
been exhausted. But all these are matters not pertinent 
the question under consideration. are not free declare the law 
proper throw the balance favor that side where conceive the 
natural justice and policy lie; but this only for the reason that such 
doubtful rather presumed that the intention the law- 
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makers was the side manifest justice and policy. Where, after 
resort established canons construction, doubt left, must con- 
strue the law written, and not accordance merely with our own 
notions abstract substantial justice. Furthermore, interpreting 
the written law the prevailing doctrine other jurisdictions as- 
sistance only for the purpose ascertaining upon what information the 
lawmakers acted adopting their language, and such general doctrine 
statute plainly implying intention change the rule. The Con- 
stitution must interpreted according the facts which its framers 
and the people adopting had then mind. are entirely 
that the general purpose the constitutional provision was 
already indicated, and that was the deliberate intention the framers 
the Constitution render the liability for unpaid stock subscriptions, 
one sense least, secondary, enforced only after consumma- 
tion the conditions precedent mentioned, and answer this 
conclusion assert that the corporation itself, while was going con- 
cern, might necessary, followed suit, have enforced that 
liability primary. The conditions are different. The corporation 
making calls acts for the stockholders. Directors other officers au- 
thorized make the call are representatives the stockholders, them 
selected for that and other purposes, and the object making the call 
provide the corporation with means proceeding with the busi- 
ness for which was created. When, however, the corporation suspends 
its going concern, the only purpose resorting the 
discharge debts. was perfectly competent for the Con- 
stitution provide that upon this contingency liability which might 
therefore have been enforced unconditionally the representatives 
the corporation should thereafter enforced only secondary lia- 
bility and far accomplish its purpose. This the Con- 
stitution did, and such clear terms almost unmistakable. 
The new feature was affixing terms and conditions upon which, 
and upon which only, the liability could enforced, and was beyond 
the power the legislature provide remedy whereby such liability 
could violation the terms impressed the Constitu- 
tion. 

that the portion the Banking Act under which the 
order complained was made conflict with section article 
the Constitution relating miscellaneous corporations, and void. The 
report the receiver showing affirmatively that the corporate property 
had not been exhausted, but only that was his opinion probably in- 
sufficient within reasonable time pay the liabilities the bank, the 
eourt had authority that time direct actions brought for 
the unpaid 

The law being is, the ruling the district judge was right, and 
should stand. For, ‘‘while practical interpretation the Constitution 
the Legislature will not lightly disregarded doubtful cases, yet, 
when the language the Constitution free from ambiguity, inter- 
pretation thereof the legislative department cannot invoked 
nullify the fundamental law.’’ State Cornell, Neb. 276, 72. 

Affirmed. 
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INSERTION PAYEE’S NAME NOTE 
AFTER DELIVERY 


People’s State Bank Snyder, Supreme Court North Dakota, 195 
Rep. 436 


The defendant executed note payable ‘‘ourselves’’ used 
accommodation for the National Service 
This note was used collateral for loan made the plain- 
tiff bank. Thereafter, the defendant executed renewal note which 
payee was named. After the delivery the renewal note, the 
name the plaintiff bank was inserted therein payee. 

The defendant contended that the name the payee was 
without his consent authority and contrary his instructions. 

was held that although the first note was incomplete because 
the defendant’s failure indorse it, could not heard say 
that the insertion the payee’s name the renewal note was un- 
authorized inasmuch intended accommodate the parties who 
procured the note, and intended such parties use his note for pur- 
pose securing credit the extension credit, and knew that 
the note was used bank and that the name payee would 
filled after its delivery him. judgment favor the 
plaintiff was affirmed. 


Action the People’s State Bank against Snyder. From 
judgment for plaintiff notwithstanding the verdict, defendant appeals. 
Affirmed. 

Kelly Morris and Burnham, all Carrington, for appellant. 

Acker, Hillsboro, for respondent. 


Statement 


BRONSON, J.—This action upon promissory note. The 
defense want consideration, lack privity contract, and fraud. 
Upon trial jury, verdict was returned defendant’s favor. Later, 
the trial court ordered and rendered judgment plaintiff’s favor not- 
withstanding the verdict. Defendant has appealed from the judgment 
and order. The facts are: Defendant farmer residing near Carring- 
ton, 1920, two parties, representing either the Publishers’ Na- 
tional Service Bureau the Consumers’ Stores Company, solicited 
note from defendant. They represented that they were collecting notes 
for the Consumers’ Stores that some notes were bank; 
that they wanted get them out and collect them; that, order get 
these notes out the bank collect them, was necessary put 


decisions see Banking Law Journal (Second 
Edition 138. 
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collateral; that they wanted note from him while they 
had these other notes out for They advised him would 
never have pay the note. Defendant accordingly gave note for 
$500 dated August 27, 1920, due December 20, 1920, with interest 
per cent. payable the order The Publishers’ National 
Service Bureau negotiated loan with plaintiff bank for which plaintiff 
issued such bureau check dated September 1920, for 
$2,000. The note given defendant was indorsed such bureau 
through its sales manager, and together with some other notes was put 
collateral for the loan made such bureau. Defendant did not 
any manner indorse this note. Later, the president the bank noticed 
the manner which this note was made out, and its lack indorsement 
defendant; directed the sales manager such service bureau 
furnish new note pay it. November, 1920, these parties came 
defendant again, representing that collections were poor, that farmers 
were not desirous selling their grain, and wanted him renew his 
note for short time. Defendant then gave them note dated Novem- 
ber 1920, due May 1921, with interest per cent., for the sum 
$500. payee was therein named. These parties advised defendant 
that they would fill the name the payee the same the other note, 
and would return the other note. the plaintiff bank there was rub- 
ber stamp bearing the name the plaintiff bank. After the delivery 
this note, the name plaintiff was inserted through the use this 
rubber stamp. The evidence does not disclose particularly when this 
insertion was made, nor the party who made such insertion. About $500 
has been paid upon the original obligation the bank. This suit ac- 
was instituted upon the renewal note made defendant. Dur- 
ing the course the trial defendant sought amend his answer 
alleging that the note suit was delivered with the name the payee 
therein blank, with instructions the parties named fill the 
name the payee just had been inserted the prior note, and that 
plaintiff’s name payee was inserted without the authority consent 
defendant, and contrary his instructions. This proposed amend- 
ment was disallowed the trial court. Several letters from defendant 
plaintiff received evidence. one letter, dated May 
1921, defendant advised plaintiff that was honest, and would pay; 
that the service bureau did not pay, would pay. letter, dated 
October 17, 1920, advised plaintiff that the only thing could was 
renew the note until the year. letter, dated 
11, 1922, advised the counsel that gave Dunbar (one 
parties representing service bureau) accommodation note for $500 
use for short time collateral instead some notes that they wanted 
get out and came back-on November 8th, and wanted 
renew the note; that soon could would return defendant’s 
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old that these notes were given the Service 
Bureau that had written the bank the previous fall the effect that 
was impossible for him pay account short crops, and that 
was still the same position. The evidence further discloses that some 
correspondence was further had between counsel for defendant and for 
plaintiff that defendant’s counsel requested both notes sent him, 
and that defendant would then execute new renewal note; that, upon 
sending such notes forward defendant’s counsel, the latter discovered 
that the first note was payable ‘‘ourselves’’; that then defendant’s 
counsel was the opinion that the first note, not being indorsed de- 
fendant, passed title one; that the second note was renewal 
the first note, and, since defendant received nothing for its execution, 
failed for lack consideration. 

Defendant maintains that the trial court erred refusing to. permit 
the answer amended, and directing judgment non obstante. 


Decision 


clear upon defendant’s evidence that intended give this 
second note for $500 serve accommodation the service bureau 
and used this bureau for purposes receiving credit extension 
credit bank. The first note, given plaintiff, the form 
payable ‘‘ourselves’’ was not complete until indorsed him. Section 
7068, 1913; section 184 Neg. Inst. Act. Not indorsed, had vital 
force instrument the hands its holder. See Market Fulton 
Nat. Bank Ettenson’s Estate, 172 Mo. App. 404, 158 
176; Crawford’s Ann. Neg. Inst. Laws, 245. This note, termed, 
however, was renewed defendant’s executing note for similar 
amount with the payee therein not named. His contention this regard 
that specific instructions were given the parties that the name 
the payee should like that the original note. this regard his own 
evidence discloses that intended accommodate the parties who pro- 
cured the note, and intended such parties use his note for purposes 
securing credit extension credit the extent the amount thereof. 
knew further that such note was used bank, and that the 
name payee would filled after its delivery him. The un- 
disputed evidence shows that the bank paid consideration upon loan 
the service bureau. When discovered the condition the first note, 
requested that proper renewal new note given that the loan 
paid. Forbearance, accordingly, was extended service bureau, 
borrower the bank. 

Upon the facts this record are satisfied that all the facts 
which defendant sought prove and establish his amended answer 
were introduced and received the trial. That accordingly defendant 
has suffered prejudice the refusal the trial court 
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amended answer filed. are further the opinion that the de- 
fendant upon his own evidence cannot heard say that the insertion 
name payee its renewal note was unauthorized and 
contrary instructions. See Northwestern Trust Co.v. Fox, 
482, 157 472. 

Properly, the trial court granted judgment notwithstanding the 
verdict. Its judgment and order are accordingly affirmed, with costs. 


CORPORATION NOT LIABLE NOTE EX- 
ECUTED PRESIDENT WITHOUT 
CONSIDERATION AUTHORITY 


Mansfield State Bank Leslie Hardware Co., Supreme Court Wash- 
ington, 219 Pac. Rep. 


The president the defendant corporation, who was also direc- 
tor the plaintiff bank, executed note the bank the name 
the corporation without the knowledge authority any the 
trustees stockholders the corporation. The execution the note 
was not subsequently ratified. consideration was given for the 
note. 

Thereafter, the bank became insolvent and the state supervisor 
banking brought action the note. was held that the plaintiff 
could not because the fact that there was consideration 
for the note. was also held that the fact that the note was given 
for the purpose making appear that the capital the bank was 
not impaired did not estop the defendant from denying liability 
the note since did not appear that the creditors suffered loss 
the transaction. 


Action the Mansfield State Bank and another against the Leslie 
Hardware Company. Judgment for defendant, and plaintiffs appeal. 
Affirmed. 

Tennant Twitchell, Seattle, for appellants. 

Barrows Hanna and Crollard Steiner, all Wenatchee, for 
respondent. 


FULLERTON, J.—This action brought the state supervisor 
banking against the Leslie Hardware Company, corporation, upor 
promissory note. The note question for the principal sum 


41. 
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$10,000, and was executed one Leslie, the then president, and 
manager the hardware company, the name the company, and 
him delivered the Mansfield State Bank, banking corporation, or- 
ganized under the laws the state. The bank subsequently became in- 
solvent, and the plaintiff sues the liquidator the bank. The trial 
court held that there could recovery, and the appeal from the 
judgment the court, entered accordance with the holding. 

The trial court found, and the evidence very conclusively shows, that 
the note was executed and delivered the bank without any considera- 
tion moving the hardware company. The court found also, and the 
evidence shows, that the note was executed and delivered without the 
knowledge authority any the trustees stockholders the hard- 
ware company, other than Leslie, and that the act was never subse- 
quently ratified. Plainly, therefore, were the now going concern, 
and were the controversy between the bank such and the hardware 
company, there could recovery. 

But the note was delivered under the following circumstances. The 
bank was that time straightened condition. had made over- 
loans certain its customers what subsequently proved in- 
sufficient security. The supervisor banking had complained these 
overloans, and had directed the bank bring them within legal limits. 
But this the bank was unable without impairment its capital, 
and thus subject closed insolvent concern. Leslie was 
stockholder and director the bank, and intimately acquainted with its 
affairs. The bank was doing business farming community. seems 
have been Leslie’s belief, well the belief the manager the 
bank, that the bank was embarrassed rather than insolvent, and that, 
could tided over until after the coming harvest, could realize 
much its securities and thus able continue going concern. 
There was necessity, however, for immediate action. The order the 
supervisor had complied with, and relieve the situation mak- 
ing appear that the bank’s capital had not been impaired com- 
pliance with the supervisor’s demands, the note suit was executed and 
delivered. 

these cireumstances estop the hardware company from denying 
its liability? our opinion that they not. There was considera- 
tion for the note, and this law sufficient defeat recovery. The 
supervisor banking, true, sues the representative the creditors 
the bank, and assert all the rights that the creditors could 
assert. also true that the equities creditors will sometimes estop 
obligor from denying liability obligation, when would not 
estopped were the obligation sought enforced others. But 
such equities intervene the present controversy. Thére show- 
ing that the créditors suffered loss the transaction. None the 
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property the bank was taken away; or, least, none that was not 
returned. the other hand, apparent that the stockholders the 
corporation, and, may be, its will suffer substantial loss 
the note enforced. Equity will not suffer this when the only result 
enable another party make gain. 

The judgment affirmed. 


BONA FIDE HOLDER NOTE GIVEN FOR 
STOCK SOLD VIOLATION 
BLUE SKY LAW 


Molsons Bank Wolf, Supreme Court Michigan, 195 Rep. 


The defendant gave his note payable Canadian corporation 
payment for stock the corporation, sold him Michigan 
violation the Blue Sky Law that state. The note was indorsed 
blank and delivered the plaintiff bank collateral security for 
all present future indebtedness the payee the bank. did 
not appear that the bank had any knowledge that the sale the stock 
for which the note was given was unlawful. Thereafter, the note was 
renewed. 

Later the payee the note became insolvent time when 
was indebted the bank. The latter then brought this action the 
renewal note. was held that the bank was bona fide holder the 
note before maturity and for value and was, therefore, entitled 


verdict for the full amount thereof. Accordingly judgment for the 


defendant was reversed. 


Action the Molsons Bank against Charles Wolf. Judgment for 
defendant, and plaintiff brings error. Reversed, and new trial ordered. 

Van Dyke, O’Brien August, Detroit (Stevenson, Carpenter, 
Butzel Backus, Detroit, counsel), for appellant. 

Pearlstine, Flint (George Cook, Flint, counsel), for 
appellee. 


MOORE, J.—On April 1922, this suit was brought recover 
judgment note reading follows: 
Molsons Bank, Windsor, Ontario. 


$4,000.00 
73.65 
$4,073.65 


November 26, 1920. 


similar decisions see Banking Law Journal Digest (Second 
Edition) 428. 
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Ont., August 23, 1920. 
months after date promise pay the order Fisher- 
Wilkie, Limited, the office the Molsons Bank here, the sum four 
thousand and 00/100 dollars for value received with interest per 
cent. per annum both before and after maturity until paid. 
Wolf.’’ 
Indorsed the back: 


Limited, Herman Fisher, August 


This note was renewal note like amount and like form given 
May, 1920. 

The defendant filed the plea the general issue, with notice 
alleged defenses. Later amended plea was filed which 
claimed 

(1) That the said plaintiff not bona fide holder due course, 
viz.: was not the owner said note, had paid consideration there- 
for, and had knowledge the legal defenses said note. 

(2) That there was valid legal consideration for the giving 
said note. 

(3) That the payee said note was foreign corporation organized 
under the laws the province Ontario and doing business Wind- 
sor, Ontario; that said payee, being foreign corporation, was never 
authorized empowered the Michigan Securities Commission 
required law sell its stock the state Michigan; that 
said payee the city Detroit, the state Michigan, sold de- 
fendant the capital stock said corporation the amount $5,000, 
and said defendant gave said corporation his note part payment 
therefor that the sale said stock was void and there was considera- 
tion for said note, all which said plaintiff-had knowledge. 

the conclusion all the testimony each party asked for directed 
verdict. The trial judge directed verdict favor the defendant. 
The case here for review writ error. 

The Fisher-Wilkie Company was corporation that had foundry 
and machine shop Sandwich, Ontario. 

The defendant became interested the corporation through its presi- 
dent, Mr. Fisher. The defendant’s version what occurred 
follows: 


place business Flint. Have lived here eight years. 
business hardware and tools. have known Mr. Fisher for about nine 
years, and about the 20th day May, 1920, had some business 
dealings with him the Vinton Building Detroit, Mich. that 
time was selling stock the Fisher-Wilkie, Ltd., and bought $5,000 
worth stock the Fisher-Wilkie, Ltd., Windsor. gave check 
for $500, signed note for $500 and then signed another note the 
Fisher-Wilkie for $4,000. gave the note for $500.to Roy Fisher. 
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was payable him. never received the stock. wife was with 
the time the note was given. had never seen this plant before that 
but saw the following day when was taken there Mr. Fisher, 
and later went the Molsons Bank the afternoon, and met Mr. Bieber 
who said, want congratulate you. You got into good company.’ 
Mr. Fisher said, sold him stock over Detroit yesterday. 
pay $1,000 and note for $4,000.’ Bieber said, ‘You got into very 
good company because are right behind financially, this 
was later notified that the bank had not discounted 


stock was issued Mr. Wolf. The record shows was not 
have the stock until was paid for, but that was issued and held either 
the treasury the bank. 

The Mr. Wolf and Mr. Fisher’s going the bank was 
see the bank would discount the note. The note was indorsed blank 
the payee, and left with the manager the bank, who informed Mr. 
Wolf and Mr. Fisher that would not decide about discounting the 
note until made inquiries about Mr. Wolf. The manager later notified 
them would not discount the note, and arrangement was made that 
would held collateral security for the payment the debt, pres- 
ent and future, the payee. The note was then the possession the 
bank, and had been indorsed blank. paper was then drawn, the 
material parts which are follows: 


Contracts, Notes, Bills the Molsons Bank. 

contracts, notes and bills mentioned below amounting 
§83.15 and the principal and interest thereon express payable and all 
renewals thereof and substitutions therefor are hereby transferred 
the Molsons Bank, which authorized hold the same and proceeds 
thereof collected special collateral security fund for the payment 
all present future indebtedness liability the undersigned 

any time when any debt liability the undersigned the 
bank shall overdue, the bank may sell the said contracts, notes, and 
bills any them, and the moneys received the bank such 
sales shall form part the said collateral security fund. The bank 
may any time compound with release grant renewals any 
the parties liable said contracts, notes bills. 

expenses incurred the bank connection with the con- 
tracts, notes bills shall first charge the said fund, and the 
event said fund proving insufficient such expenses shall made good 
the bank the undersigned. The funds shall remain the hands 
the bank until all indebtedness the undersigned paid, but the bank 
any part payment any particular debt sees 
it. 

Windsor, Ontario, June 12, 1920. [Signed] 
Wilkie, Ltd., Roy Fisher, President, Asst. Secretary and 


Among the notes listed was the original nete given Mr. Wolf. 
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this time there claim that Mr. Fisher, Mr. Wolf the man- 
ager the bank knew that the stock was sold violation the Blue 
Sky Law Michigan (Comp. Laws 1915, 11945-11969). already 
appears the original note was not paid, and defendant renewed 
making the note sued upon, and sending the bank the amount 


aecrued interest. 
have already given the version defendant. now quote some 
the testimony the manager the bank: 


the Fisher-Wilkie account. was charge 
the bank during the time the entries were made these deposit ac- 
charge these accounts were kept accurately. June 1921, the amount 
the Fisher-Wilkie overdraft was $6,308.89. The past due bill register 
was kept under charge until left the bank, and was kept accurately 
during that time. not recall the conversation which took place 
between and Mr. Fisher the time brought the original note. 
did not tell about the provisions the Michigan Blue Sky Law. 
did not know about the Michigan Blue Sky Law that time; did not 
know about either May June 12, 1920. never heard the 
Michigan Securities Commission these dates. Later Mr. Fisher 
told about this. Mr. Fisher did not tell either when the note was 
brought first later when the collateral agreement was signed, 
that the stock had been sold Michigan. was not told that there were 


any defects this note, that there were any defenses it; that 
there were any claimed illegalities concerning it. had suspicions 
regarding the note either the above dates any time between 
those 


Later the corporation Fisher-Wilkie became insolvent, and passed 
into the hands the court. this time was very large debtor the 
bank. The record entirely barren any testimony that the bank had 
any knowledge any invalidity the transaction relation the sale 
the stock Mr. Fisher Mr. Wolf. Indeed the testimony Mr. 
Fisher and Mr. Wolf that neither them knew was unlawful sell 
the stock. 

Some provisions the Negotiable Instruments Act, called, are ger- 
mane the situation before us. shall not quote these provisions but 
Sections 6042, 6065, 6066, 6068 and 6071, 1915. 

think should said matter law upon this record that 
the bank was bona fide holder before maturity for value the note 
sued upon, and that verdict should have been directed for the full 
amount the note. See Drovers’ National Bank Potvin, 116 Mich. 
474, 724; Graham Smith, 155 Mich. page 68, 118 
City Adrian National Bank, 180 Mich. page 180, 146 
654, Ann. Cas. 1916A, 600; Van Slyke Rooks, 181 Mich. page 95, 
147 579. 

The judgment reversed, and new trial ordered. 
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Questions Based Banking Decisions Published 
the December Issue This Magazine 


The questions given below are based the decisions and 
articles published the December issue The Banking Law 
Journal. After each question given the page the Decem- 
ber issue where the answer the question may found. 


Checks 


Does insurance policy which insures bank against loss. 
through theft protect the bank against loss money obtained from 
check false pretenses (See December issue, page 841, for 


bank takes out insurance against loss theft. 
through fraud, succeeds cashing two checks, each for the entire amount 
his deposit. the bank protected the insurance policy? (See 
December issue, page 841, for answer.) 


The drawer check directs the drawee bank not pay after 
the bank has certified the check the instance the holder. 
for the bank pay the check? (See December issue, page 844, for 
answer. 


The drawer check stops payment after has beem 
certified the instance the drawer. the drawee bank pays the 
check liable the drawer the event that the check was obtained. 
from him fraud? (See December issue, page 844, for answer.) 


check obfained from the drawer through fraud certified 
the instance the drawer. Thereafter, the drawer requests the bank 
not pay the check. the bank protected paying the check 
holder due (See December issue, page 844, for answer.) 


Where bank, the exercise due care, pays check 
depositor and bearing forged indorsement, can the bank 
the check against the depositors’ account? (See December issue, 
847, for answer.) 


depositor bank, through failure make thorough 
examination canceled checks returned the bank fails discover 
that check has been altered and the indorsement forged. Thereafter, 
the bank negligently pays checks similarly altered and forged. -Is 
bank liable the depositor for the amount the checks paid? 
December issue, page 847, for answer.) 


74 
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California statute provides that all actions ‘‘by depositor 
against bank for the payment forged raised check’’ must 
brought within one year. depositor brings action against bank 
which has paid certain forged checks more than one year after the 
forged canceled checks have been returned the bank, but within one 
year after demand the bank for repayment. Can the depositor 
recover? (See December issue, page 850, for answer.) 


The payee check given for valuable consideration handles 
prompt and due course, but the drawee bank fails before the check 
can presented for payment. the drawer liable the payee for the 
amount the check? (See December issue, page 861, for answer.) 


10. Can the payee check given for money advanced him 
the drawer and later lost the payee’s gambling house recover 
(See December issue, page 867, for answer.) 


bank pays the payee check drawn another bank and 
indorsed the payee the full amount the check. Thereafter the 
drawee bank refuses pay the check, payment having been stopped 
notice from the drawer. Can the bank which paid the check recover the 
amount thereof from the December issue, page 874, for 
answer. 


12. May bank receive payment check entrusted for 
collection draft upon another bank? (See December issue, page 879, 
for 


Investment Trust Funds 


13. May trustee, authorized provision will continue the 
investments the testator, permit funds the trust estate remain 
invested partnership? (See December issue, page 852, 
for answer.) 


14. Does provision will authorizing trustee retain 
securities not approved law proper for the investment trust 
funds prohibit the sale such securities? (See December issue, page 
855, for answer.) 


15. will authorizes trustee retain investment any 
securities owned the testator the time his death. The trustee 
receives from the executors certain securities not the nature those 
which trustee permitted law invest. The trustee holds them, 
supposing that they belonged the testator the time his death. 
The securities were, fact, purchased the executors with funds. 
belonging the estate. the trustee liable for loss resulting from 


the securities? (See December issue, page 856, for 


answer. 
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Miscellaneous 


16. person gives his promissory note exchange for note 
exéeuted him the payee his note. one note good considera- 
tion for the other? (See December issue, page 884, for 


17. Can bank purchasing note enforce holder due 
where appears that the note was given for the purchase price 
shares stock elevator company which the maker was induced 
buy means fraudulent representations made the solicitors 
the elevator company the presence the vice-president the bank? 
(See December issue, page 876, for answer.) 


18. Wisconsin statute authorizes banks pay any deposit the 
name minor the person whose name the deposit was made. May 
minor who receives from Wisconsin bank draft for the amount 
his deposit the bank and negotiates the draft disaffirm his contract 
with the bank, upon reaching his majority, and recover the amount 
the draft? (See December issue, page 862, for answer.) 


19. deposit bearing interest excess the rate approved 
the bank commissioner protected the depositors’ guaranty fund 
where statute disqualifies bank, paying promising pay excessive 
interest, from participation the fund? (See December issue, page 
881, for answer.) 


20. Under the statutes Oklahoma tax upon the shares 
stock bank lien upon the real property the bank? (See 
December issue, page 863, for answer.) 


21. Does the issuance stock certificate the name person 
constitute valid gift that person where the certificate never 
delivered him? (See December issue, page 886, for answer.) 


22. bank with which cotton pledged security for loan 
authorizes the pledgor sell the cotton. purchaser from the 


pledgor entitled recover possession the cotton from the bank al- 


though the indebtedness the pledgor not paid? (See December 
issue, page 868, for answer.) 


23. Where several shipments cattle have been consigned 
bank ‘‘eare of’’ commission company, and mistake there omitted 
from the bill lading for subsequent shipment the direction 
the commission company, although that direction noted the way- 
bill, has the carrier, view the fact that all prior shipments have 
been delivered the commission company, the right assume that 
delivery the shipment question may properly made the 
commission company? (See December issue, page 871, for answer.) 


a 


Entrance to main banking room of the Seaboard National Bank, New York 


dignified and imposing stair- 

way which leads from the street 
entrance the main banking room 
the Seaboard National Bank. The 
view the lobby and mezzanine from 
the stairway creates very pleasing 
impression the visitor. 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 
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Statement Facilities 


The growth bank not only indicated the 
amount its resources, but also the develop- 
ment its facilities. 


Resources over 125 million 
Commercial Banking, since 1812 
Direct Foreign Banking, since 1814 
Trust Department, Organized 1888 


Eight offices the principal financial, wholesale 
and retail districts Manhattan and Brooklyn 
bring the service out-of-town banks that close 


constant contact obtainable other way. 


THE BANK 
AMERICA 


ESTABLISHED 
NEW YORK CITY 


BANK AND INVESTMENT ITEMS 


NEW YORK LAW CONTRACTS— 
The Edward Thompson Co. Northport, 
I., has published two volumes, 
containing 2,023 pages, the New York 
Law Contracts, which Bald- 
win Clark the author. 

Mr. Clark, who widely known the 
legal profession, has devoted many years 
the preparation legal treatises, which 
have been published the Thompson Co. 

The work, its title imports, 
exhaustive treatise this outstanding 
branch the law, based the New York 
statutes and the decisions the New 
York courts. 

The decisions the courts one state, 
while accorded certain respect the 
other states, are, unfortunately, 
garded the others binding precedents. 
The legislature and the judiciary each 
state have developed the laws their 
own state according their own lights, 
the end that there are now this 
country distinct systems law. 

Brave attempts have been made ere- 
ate uniformity throughout the country 
certain branches the law, notably the 
law pertaining negotiable ‘instruments, 
sales, warehouse receipts and bills lad- 
ing. But with separate jurisdictions 


persuade progress necessarily slow. 

This condition makes necessary the pro- 
duction books which, like the New York 
Law Contracts, confine themselves 
the law one jurisdiction. bringing 
out this work the author and 
lisher have co-operated the performance 
distinct service the bar. They 
have made possible straight 
the law governing New York contract 
without working through the conflicting 
doctrines incident national works 
this subject. 

The books are nicely bound 
leather. the inside the back cover 
each pocket device for the 
purpose holding supplements, 
hereafter published, which will keep the 
work continually date. The price 
the work $15. 


THE ART CROSS-EXAMINATION 
not surprising, but rather 
expected, that every page the third edi- 
tion Francis Wellman’s “Art 
Cross-Examination” alive with interest. 
There are course, why this 
should so. selecting the material 
for his book Mr. Wellman has had vast 
fund upon which draw, the countless 
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TRUST 
NEW YORK 


Fifth Avenue 60th Street Madison Avenue 42nd Street 


Condensed Statement December 31. 


ASSETS 

Cash hand, Federal Reserve Bank and due 
from Banks and 49,422,881.23 
37,920,055.41 
Short Term Securities 1,844,006.68 
Bonds and Other 3.730,765.20 
Stock Federal Reserve Bank 900,000.00 
Customers’ Liability Account Acceptances 10,241,695.42 


12,500,000.00 


Dividend Payable January 750,000.00 
Reserve for Taxes and Interest Accrued 1,076,657.08 


11,495,948.49 


Capital, Surplus and Undivided Profits Over 
Million Dollars 


vii 

LIABILITIES 


100 Years Commercial Banking 


THE 


EST 1812 
PHENIX 


BANK 


THE 
CITY NEW YORK 


200 Million Dollars Resources 


contentions, civil and criminal, that have 
been fought out before jury the 
courts both England and 

And the have been well made, 
both with view the 
younger and less experienced members 
the bar and holding the attention 
the readers. Many the cases referred 
are unfamiliar the general public. 
Others, such the murder trial Carlyle 
Harris, the Eno will and the action 
for damages William Laidlaw 
against Russell Sage, will readily re- 
called. 

Further, the author, who, his many 
years successful trial work mem- 
ber the New York Bar, has examined 
and some 15,000 witnesses, 
abundantly qualified write upon this 
appealing subject. 

The reader made acquainted with 
the cross-examination methods such 
eminent trial attorneys Rufus Choate, 
Joseph Choate, Delancey Nicoll, Her- 
bert Smyth, Samuel Untermeyer, John 
Stanchfield, Max Steuer, Martin 
Littleton, the author himself, and many 
others. 

While the primary object book 
may explain the principles 
examination for the benefit younger 
attorneys, fair venture that the 
layman who picks the book will not 


| 
| 
| 
| 
> 
| 
| 
> 
| 
| 
| 


willingly lay down until has fin- 
ished it. 

noted cross examiner quoted 
having said, perhaps jest, that lawyer 
should never ask question 
examination unless knows what the an- 
swer doesn’t care. The principle 
illustrated the instance the cross- 
examination young woman will 
She had been employed one 
time the office the lawyer who drew 
the will. She testified that she had seen 
the testator and that, her opinion, 
was perfectly sane. reason her ap- 
pearance youth and inexperience her 
opinion would probably not have carried 
much weight with the jury. 

But not content let well enough 
alone the cross-examiner put this question: 
“Have you ever your life seen anyone 
whe was claimed was insane?” And 
received this unexpected and discon- 
certing answer: guess have 
been employed insane asylum for 
the last two years attendant.” 

The book replete with instances 
telling repartee which sometimes the 
man the witness stand scored and some- 
times the man the counsel table. This 
one related. the end long but 
unsuccessful cross-examination inexpe- 
rienced trial lawyer 
testily: Mr. Whittemore, you have 


HEN 


Sound Management 


Spells Safety 


safety investment stock 
depends not only upon the 
erty investment behind the stock 
but also upon the wise management 
the company. 


The management the American 
Telegraph Company 
throughout its entire history has 
pursued sound and conservative, 
yet progressive financial and busi- 
ness policies. Both the management 
and the entire personnel have 
full appreciation their responsi- 
bility not only the public but 
also the stockholders. 


This accounts part for the fact that 
there are now over 278,000 stock- 
holders the company. 


dividends. It-can bought the open 
market yield over 7%. Full information 
request. 


SECURITIES CO. 


D.F. Houston, President 
195 Broadway NEW YORK 


“The People’s Messenger” 


The Corn Exchange National Bank 


CHICAGO 


Capital, $5,000,000 


Surplus, $10,000,000 


Undivided Profits, $1,806,950 


OFFICERS 


. RAY PHILLIPS....: -.- Assistant Cashier 
FRANK F. SPIEGLER....Assistant Cashier 
WILLIAM E. WALKER Assistant Cashier 


DIRECTORS 


WATSON BLAIR 
CHAUNCEY BORLAND 
EDWARD BUTLER 
BENJAMIN CARPENTER 


HENRY CROWELL 
ERNEST HAMILL 
CHARLES HULBURD 
CHARLES HUTCHINSON 
JOHN MITCHELL 


MARTIN RYERSON 
HARRY SELZ 
ROBERT THORNE 
CHARLES WACKER 


Foreign Exchange, Letters Credit, Cable Transfers 


manage your case pretty 
well.” “Thank you, counselor,” replied 
the witness, “perhaps might return the 
compliment, were not testifying un- 
der oath.” 

Some the incidents related are given 
but few lines. Others are given many 
pages. 
complete story itself. 

One that may mentioned the cross- 
examination Miss Eugenie Martinez 
Joseph Choate the case Martinez 
del Valle, tried the Supreme Court 
New York County January, 1877, 
and sensation its day. The action 
was brought the plaintiff, really 
beautiful Spanish woman,” following the 
occupation school teacher the city 
New York, against Juan del Valle, 
wealthy, middle-aged Cuban banker, re- 
$50,000 for the alleged breach 
promise marriage. 

The plaintiff was youthful, attractive 
and clever. She was perjuring herself, but 
her story was plausible and touching, and 
she had her side the sympathy the 
public general and, apparently, the 
jury The author refers 
the case “one the 
trials the annals the New York 
courts.” 

was Mr. Choate’s difficult task his 


But each incident, short long, 


the plaintiff break 
down her story and, doing, not 
increase the already existing prejudice 
against his banker client. required 
every bit skill and ability his com- 
mand, but succeeded, for the jury after 
dict favor the plaintiff for $50. 

The author devotes some pages his 
book this illustrious case. And those 
pages can read human interest 
story entertaining and engaging any- 
thing that can achieved the writer 
fiction. The same can said the 
many other famous trials used the au- 
thor illustrating his points. 

The book, which contains 371 pages, 
published The MacMillan Co., New 
York. The price $4. 


STATEMENT THE AMERICAN 
COLONIAL BANK PORTO RICO— 
The following items appear the state- 
ment the American Colonial Bank 


Porto Rico the close 


October 31, 1923: 

Assets: Loans and discounts, $5,049,- 
106.95; United States bonds, $883,480.78; 
Porto Rico government bonds, $145,200.00; 
railroad and New York City bonds, 
$185,517.99; stocks and securities, $154,- 
001.67; bills receivable, $350,000.00; due 


al 


ERNEST A. HAMILL............President EDWARD F. SCHOENECK.........Cashier 
i CHAS. L. HUTCHINSON.....Vice-President LEWIS E. GARY.........Assistant Cashier 
; OWEN T. REEVES, Jr......Vice-President JAMES A. WALKER......Assistant Cashier 
J. EDWARD MAASS......... Vice-President 
NORMAN J. FORD..........Vice-President 
JAMES G. WAKEFIELD..... Vice-President 


Extra Measure Service” 


NATIONAL BANK CHICAGO 


OFFICERS 
George Reynolds, Chairman Board Directors 
Arthur Reynolds, President 

Ralph Van Vechten Vice-President Charles Fernald 
Herman Vice-President Harvey Vernon 
William Bruckner Vice-President Wilber 
John Vice-President Erskine Smith. 
John Craddock Vice-President George Jackson 
James Leavell Vice-President William Gilkes 
Dan Norman Vice-President. Carl Birdsall 
Henry Kent 


OFFICERS 
George Reynolds, Chairman Board Directors 
Arthur Reynolds, President 
Vice-President Albert Martin 


Bond Department 
Manager Waldorf. 


Trust Department 
David Lewis Vice-President Edmund Claussen 
William Secretary Kinney Smith 


Savings Department 
John Shea, Asst. Manager 


John Abbott 
John Shannon 
Robert Hercock 


Henry Olcott 
George Pearson 
Walter Engle 


John Murphy 


CONTINENTAL and COMMERCIAL 


CONTINENTAL and COMMERCIAL 
TRUST and SAVINGS BANK, CHICAGO 


» 


Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 
Asst. Cashier 


Asst. Mgr. Foreign Dept. 


Asst. Cashier 
Asst. Cashier 
Asst. Cashier 


Asst. Manager 
Asst. Manager 
Sales 


Asst. Secretary 


Asst. Secretary 


Asst. Secretary 


Asst. Manager 


The CONTINEN OMMERCIAL 
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BIG LITTLE PORTO RICO 


Porto Rico island isn’t very big, but her industrial and business growth 
under American stimulus has shown wonderful progress. 

Since 1900 Porto Rico’s commerce has increased over two hundred million dollars 
More than ninety per cent. this business transacted with the United 
States, which the island and its citizens are part. 

the pioneer American banking institution Porto Rico have given every 
aid the island’s commercial development and have shared its growth. 
have gained the reputation for handling all business entrusted with 
promptness and economy. Send your bills exchange, drafts and collec- 


tions direct. 


AMERICAN COLONAL BANK 


PORTO RICO 
SAN JUAN 


Branches: Arecibo, Mayaguez, Caguas, Ponce 


from banks and vaults, $2,254,- 
204.79; total resources, $9,324,000.53. 

Liabilities: Capital paid up, $1,000,- 
000.00; surplus, $300,000.00; undivided 
profits, $261,286.28; deposits, 
total liabilities, $9,324,000.53. 

The following are the officers this 
bank: William Schall, president; Frank 
Cochran, vice-president; Chas. Lawton, 
cashier; Cabrera Torres, Humberto 
Bozzo, Eduardo Perez and Todd, 
assistant cashiers. 


STATE LEGISLATIVE PROGRAM 
AMERICAN BANKERS ASSOCIATION 
program state legislation for 1924 
the American Bankers Association, made 
recently General Counsel Thomas 
Paton, presents subjects criminal 
and statutory law which changes 
are recommended give banking better 
and more protection against 
and bring about more uniformity 
among the laws the various states re- 
lating banking practice. 

The proposed enactments safeguard 
banks against operations have 
with the civil liability banks the 
payment forged raised checks, and 
with criminal measures dealing with false 
statements for credit, malicious slander 
and libel bank, checks drawn with- 
out funds with intent defraud and with 
burglary means explosives, electricity, 
gas other means. This last drawn 
keep the criminal law abreast the 
progress methods employed 
bank burglars, such developments 
the use electricity and oxy-acetlylene 
torches enter buildings burn open 
safes. 

Proposals aimed bring about 


greater degree consistency the civil 
statutory provisions the various states 
modification enactment laws relating 
uniform negotiable instruments act, 
uniform bills lading, uniform warehouse 
receipts, uniform sales act, uniform stock 
transfer act and uniform fiduciaries act. 
Other proposed measures relate time 
limit stop-payment orders 
payment stale checks, adverse claims 
bank deposits, deposits two names, de- 
posits trust, competency bank and 
corporation notaries, non-payment check 
through error, Saturday afternoon bank 
transactions, forwarding check direct 
payor, membership state banking insti- 
tutions the Reserve System, 
foreign banking and filing Federal tax 
liens. 

The program issued General Coun- 
sel Paton, under the auspices the Com- 
mittee State Legislation the Ameri- 
can Bankers Association, has 
warded the members the State Legis- 


lative Counsel the organization each 


state and the secretaries and members 
legislative committees the various 
state bankers’ associations for considera- 
tion and action them. 


GUARANTY TRUST CO. STATE- 
MENT—The condensed statement 
dition the Guaranty Trust Co. New 
York, December 31, 1923, 
January shows total resources $621,- 
455,548.75, compared with $562,409,- 
694.27 the time the last published 
statement, November 15, 1923. Deposits 
the company were $499,605,588.78 
the end the year, compared with 
$441,768,878.82 November 15. Surplus 
and undivided profits total 


UNITED STATES 
MORTGAGE TRUST COMPANY 


Statement Condition December 31, 1923 


ASSETS 


Cash hand, Federal Reserve and 
Other Banks $10,140,645.58 
Clearing House Exchanges 5,744,068.15 
Government Securities 9,021,345.41 
Other Bonds and Stocks 2,983,748.11 
Demand Loans 9,756,700.00 
20,632,425.84 
Bills and Notes Purchased 4,100,503.65 
Foreign Exchange 419,755.71 
Mortgages 3,823,690.41 
Real Estate (Branch Banking House) 476,043.10 
Customers’ Liability Acceptances 31,478.57 
Accrued Interest Receivable 353,150.25 


LIABILITIES 


Capital 3,000,000.00 
Surplus 3,000,000.00 
Undivided Profits 1,301,608.61 
Reserve for Taxes, 596,206.94 
Dividend Payable January 1924 120,000.00 
Deposits 
Treasurer’s Checks 2,554,412.54 
Mortgage Trust Bonds 624,500.00 
Acceptances Executed for Customers 31,478.57 
Accrued Interest Payable 66,159.06 


Branch Branch Branch 
Broadway 73rd St. Madison Ave. 74th St. 125th St. 8th Ave. 


York 
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FOURTH STREET NATIONAL BANK 


PHILADELPHIA 


CAPITAL 
SURPLUS AND PROFITS 


$3,000,000 
8,988,169 


Unexcelled Facilities Offered Banks, Bankers and Trust 
Companies. Correspondence Invited 


OFFICERS 


. SHANBACKER, President 


CLARK, Vice-President and Cashier 


HARDT, Vice-President 
. HUMPHREYS, Vice-President 


CHANGES GOTHAM NATIONAL 
DIRECTORATE—tThe only changes made 
the directorate The Gotham National 
Bank New York the board meeting 
Tuesday, January were that Mr. Ed- 
ward Gallaher, president the Clover 
Mfg. Co., Mr. Howard Willets; 
and Captain Barbour, president 
the United Oil and Natural Gas Products 
Corp., Church street, was added the 
board. 


THE GIRARD NATIONAL BANK 
its “Economic writes follows 
foreign trade: 
trade and its bearings upon the economic 
life the American people are coming 
more the front. They can both over 
and underestimated their importance. 
greater degree than any other chief 
nation are self sufficient and many 
ways can without trade intercourse with 
other countries. But that our people can 
fully prosper and continue enjoy 
during prosperity without natural foreign 
markets for much that produced the 
United States must not believed, and 
never can be, unless the existing develop- 
ment industry and production shall 
largely changed. That neither likely 
nor desirable, although undoubtedly there 
will take place further adjustments all 
world trade. 

the surplus bushel wheat, bale 
cotton, pound copper, barrel oil, 
ton steel search and pressing 
find market which largely determines the 
selling price the entire supply, that 
measured millions and hundreds 
millions. Therefore, impossible 
ignore the importance normal and 
healthy foreign markets for our surplus 
products. Particularly this now, 
when the war-left shortages domestic 
supplies and needs have been largely 
filled the great production and construc- 
tion the United States during the past 


“Problems: 


G. STAUFFER, Vice-President 
A. Assistant Cashier 
Cc. F. WEIHMAN, Assistant Cashier 
Cc. R. HORTON, Assistant Cashier 


two years, and which built, the notable 
prosperity during the period. 

“Markets, their extent and value, 
are not measured geographical areas, 
neither the natural resources coun- 
tries, varied and vast they may be, 
nor even their populations, but 
per capita consuming power the people. 
And that depends upon their ability 
produce. Thus that the present mar- 
kets prospective actual markets 
South America, Asia and Africa together 
not nearly equal that Europe alone. 
The United Kingdom with 
people, Germany with 60,000,000 popu- 
lation again fully employed and pro- 
ducing, offers greater market far 
than China with 440,000,000 India with 
325,000,000 people.” 


THE CHEMICAL NATIONAL BANK 
New York has entered upon the one 
hundreth year its history. Commenting 
the bank’s centennial Perey John- 
ston, president, said: 

“The institution was founded 1824 
the New York Chemical Mfg. Co. with 
eapital $500,000 and with its prin- 
office 216 Broadway, facing St. 
Paul’s Chureh. After doing combined 
manufacturing and banking business for 
years, during which period liberal divi- 
dends had been regularly paid, was de- 
1844, upon the expiration the 
original charter, obtain charter under 
which the Chemical Bank solely 
commercial banking business. the 
dissolution the affairs the New York 
Chemical Mfg. Co. there accrued the 
shareholders substantial profit upon their 
original investment. The institution, 
the Chemical Bank, with paid capital 
$300,000, continued under this name 
and the state charter until 1865, when, 
largely matter patriotism, en- 
tered the national banking system under 
the name the Chemical National Bank, 
which name now bears. 
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National 
Philadelphia 


Course 


want your business, but want 
basis that will pay you well 
have proper facilities for handling it. 
Don’t worry over poor service—send 
your business 


“CORN EXCHANGE” 


PHILADELPHIA 
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THE GIRARD NATIONAL BANK 
PHILADELPHIA 


STATEMENT CONDITION THE CLOSE BUSINESS 
DECEMBER 31, 1923 


RESOURCES 
United States Government $1,848,400.00 
$74,288,126.57 
LIABILITIES 

Due Federal Reserve Bank 

OFFICERS 
JOSEPH WAYNE, JR., President 
EVAN RANDOLPH, Vice-Pres. ALFRED BARRATT, Asst. Cashier 
A. W. PICKFORD, Vice-Pres. DAVID J. MYERS, Asst. Cashier 
CHARLES M. ASHTON, Cashier WALTER G. PATTERSON, Asst. Cashier 
DIRECTORS 

RODMAN E. GRISCOM MORRIS R. BOCKIUS 

W. FREDERICK SNYDER ARTHUR V. MORTON 

WM. NEWBOLD ELY WILLIAM JAY TURNER 

JOHN GRIBBEL A. J. COUNTY 

FRANCIS B. REEVES, JR. WM. P. BARBA 

WM. W. FRAZIER, JR. WALTER 8S. THOMSON 

GEORGE D. ROSENGARTEN A. A. COREY, JR. 

JOSEPH WAYNE, JR. R. R. M. CARPENTER 

EVAN RANDOLPH STACY B. LLOYD 


“Probably the’ most usual and 
test used measuring the degree suc- 
cess achieved commercial company 
consideration the dividends paid over 
term years, together with the en- 
hancement market value shares 
stock. dividend 900 per 
cent. was paid 1907, and this 
nection will doubtless interest 
the present stockholders know that since 
1844, when the Chemical Mfg. Co. was 
transformed into bank pure and simple, 
there has been $8,000 paid dividends 
upon each share ($100 par value) the 
original stock. The average dividend rate 
over the period years has therefore 
been 100 per cent. per annum. The book 
value December 21, 1923, the equiva- 
lent the one original share (par value 
$100) was $4,704.80 and the present mar- 
ket value the equivalent original 
share about $5,400.” 

Directors the Chemical voted add 
the surplus, bringing the 
total $15,500,000, compared with its 
bank total $129,000,000. 


STEPHEN BAKER, president the 
The Manhattan Co., New York, 
that institution December, last. 

Mr. Baker was born Poughkeepsie, 
Y., August 12, 1859. came the 
bank The Manhattan Co. 1891 
vice-president and was elected president 
two years later. When assumed the 
the deposits the bank 
amounted $19,000,000. With each sue- 
ceeding year the business the bank 
mounted steadily and the latest statement, 
November 15, 1923, shows aggre- 
gate deposits over $200,000,000; capital, 
$10,000,000; surplus and undivided profits, 
$13,670,000. 

Much Mr. Baker’s time and means 
have been devoted charitable 
Luke’s Hospital; president the United 
Charities; director the New York City 
Mission and active other kin- 
dred work. trustee Columbia 
University and trustee the Bowery 
Savings Bank and Bankers Trust Co. 
New York. 

Mareh, 1920, the Bank The Man- 
hattan Co. and the Merchants National 
Bank, two the oldest banking organ- 
izations New York City, were consoli- 
dated. The bank now operates branches 
and another will opened shortly 
Madison avenue and Forty-third street. 


INTERNATIONAL ACCEPTANCE 
BANK, INC.—The statement condition 
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ORLD-WIDE distribu- 

tors 
ties: Bonds, Short Term Notes 
and Acceptances. Correspon- 
dent Offices more than 
leading cities. 


Bankers this are 
invited use National City 
Company service through one 
our following conveniently 
located correspondent offices. 


NEW YORK MONTREAL 
CHICAGO NEW ORLEANS LONDON 


BOSTON SAN FRANCISCO TOKYO 


Ine., New York, December 31, 
shows total resources $79,534,334, sub- 
and surplus $15,250,000, 
which $10,250,000 paid in, undivided 
profits $1,632,655, and due banks 
and $28,186,825. 


THE CHASE NATIONAL BANK—At 
the business December 31, 
1923, the statement condition The 
Chase National Bank the City New 
York showed $20,000,000, sur- 


plus and profits $23,706,884, deposits. 


BROTHERHOOD LOCOMOTIVE 
ENGINEERS OPEN BANK—With the 
opening the new bank the Brother- 
hood Locomotive Engineers Seventh 
avenue and Thirty-third street, New York, 
29, Warren Stone, grand 
chief the brotherhood, will have estab- 
lished the eighth chain banks 
trolled his organization. 

The bank has $500,000 and 
surplus $250,000 paid in. The maxi- 
mum dividend paid the invest- 
ment will and any re- 
maining surplus will divided among de- 
positors. checking accounts more 
than $500, per cent. will -paid 
daily 


| 


Number Five 


of a Series 
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The New Orleans Resolution, partially quoted below, was 
adopted the National Convention that city 1919, 
and has become the American Institute Banking 
platform: 


full appreciation the opportunities which our 
country and its established institutions afford, and 
especially appreciation the fact that the pro- 

banking affords its diligent and loyal 
members especial opportunities for promotion 
official and managerial positions, all times 
and under all circumstances stand for the merit 
system and for the paying salaries according 
the value the service rendered. 


believe the equitable cooperation employees 
and employers and are opposed all attempts 
limit individual initiative and curtail production, 
and, insofar our profession concerned, are 
unalterably opposed any plan purporting 
promote the material welfare our members, in- 
dividually collectively, any other basis than 
that efficiency, loyalty, and unadulterated 
Americanism. 


The American Institute Banking 

the world’s greatest trainer bank 

men and women. Are you actively 
supporting it? 


CHAPTERS IN PRINCIPAL CITIES 
COURSES BY MAIL 
National Office. 110 East Forty-Second Street, New York 


Space Donated to 
National Publicity (omminer 


you looked the proceedings 
bankruptcy your newspaper, the 
number them might surprise you. 

you realize that this number 
mere nothing compared with the number 
sound concerns, which constantly en- 
counter financial difficulties; difficulties 
arising periodically, the normal conduct 
business—conditions which could 
met with difficulty—if all—were not 
for commercial banking? 


Take the case the man who imported 
manufactured wholesaled the china 
service which your dinner will 
served tonight. Some figures have 


indicate will just 3.9% his 


business the month December, but 
the very next month will reach his 
peak, doing 18.6% his total. 
months, January, February, July and 
August his sales will amount 65.7%; 
similar length time, March, April 


115 BROADWAY 


Mercantile Branch 
at Cedar Street 


Crash 


sometimes seems 


The Seaboard National Bank 


THE CITY NEW YORK 


MAIN OFFICE 
AND BEAVER STREETS 


May and June, will have content 
with 12.7%. 

Such peaks and valleys—and they are 
common all lines business—require 
financial flexibility which very few con- 
cerns possess. Expenses keep mounting 
the job twelve months the year. Pro- 
has struggle and keep line 
with sales. Sound companies meet the 
difficulties business valleys and take 
advantage the opportunities busi- 
ness peaks through the credit facilities 
offered commercial banking. 

Commercial banking the principal 
business the Seaboard, whose rather 
insistent policies have built for defi- 
nite reputation. your financial house 
order, you can stand searching scru- 
tiny, you want financial friend and 
adviser who will stand sound com- 
panies the limit, come the Seaboard. 


Uptown Branch 
20 EAST 45ta STREET 
near Madison Avenue 
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ministrators and Trustees are En- 
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Bank Holding Collateral Unlawiully 
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Payment Pledgors’ Indebtedness 
From True Owner 
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positor’s Bond Stolen Burglars .... 
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Capital and Surplus 
$12,000,000.00 
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great resources this institution 
form but one reason why selected 


many out-of-town banks, corpora- 
tions and individuals who desire Pitts- 
burgh banking connection. Our inti- 
mate knowledge financial conditions 
throughout the world and the compre- 
hensiveness Mellon Banking Service 
have very definite value such clients. 


We invite your correspondence 


MELLON NATIONAL BANK 


PITTSBURGH, PA. 
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